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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN 11

GROVER SELLERS
ATTORNEY GENERAL

Henerable George W. Cex #
State Health Officer

Texas State Beard of Health

Austin, Texas

Dear Sir: Opinien KNe. 0-6919

Re: Duties ef the Beapyd ef 1th urder
Article 3332B, V.7A. C{ 3., esncern-
ing the inspectieir ¢f ¢envalescent
hemes .

Yeur letter recites the facts that:

"ArticTe RAA2B, Acts of Peply-Ninth Legiala
tare, knevn as 'Cenvalescent

as felloewst

place or establishme
sien or »ld age assist
Hov is the term pens
vhe veuld and vhe wéuld ne
insefar as this Aét 1s

tates that ¢
pakxtment at

gulating and licensing cenvalescent hemes,
being Chapte , DPe S5TT of the Acts ef the ¥9th (1945) Legis-
lature and carried inte Vernon's Annetated Civil Statutes as
Article R342B and in Vermen's Annetated Penal Cede aa Article
701B, makes it unlawful te establish, eperate eor maintain s

se¢ homes shall be in-
east once every three

HO COMMUNICATION 18 TO SE CONSTRUED AN A DEPARTNENTAL OFINION UNLXES AFPPROVED BY THE ATTORNKY SENERAL OR FIRST ARSISTANT
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convalescent hene in Texas vithout first having ebtained frow

the State Department ef Public Health a l1license fer such purpese,
{Sec. 1.) Sectien 2 ef the Act defines & cenvelescent heme as
any place er establishment vhers three sr more pensien or old age
assistance recipients are heused fer hire or prefit, and excepts
hetels, hespitals, inns er teuriat camps. Sectien 3 is the
penalty previsien eof the Act. 8ectien 4 provides fer the licens-
ing ef such hemes by the 3tate Department of Pudlie Health and
previdea fer & licensing fees of $1.00 te be charged and cellected
by the department fer each license se issued by it, and prevides
further that the fees cellected "shall be depesited in the 3tate
Treasury te the credit ef the General Fund.” :

Sectien 5 of the Act 1s ss fellevs!

“Sec. 5. The State Department ef Public Health
shall make a preper investigatien cencerning each ap-
plicatien -for license hereunder, and shall deny a
licenss te any applicant vhen such investigatien se
varrents. S8aid Department is further autherized and
smpovered te reoveke any license issued hereunder at
any time, after reassnable netice and hearing, upen
satisfactery presf of the existence of unsanitary
and/or unvhelessme conditiens in such esnvalescent
heme s¢ licensed.”

Sectien & of the Act is as fellows:

"Sec. 6. Such cenvaleacent hemes zhall be spen
at all ressonsble times te inspectien by the State
Department ef Public Health, and each hame shall be in-
spected by sald Department at least snce every three
(3) months. B8ald Depertment shall wmake and file vith
the Geverner ef this State during the wmonth ef January
of each ye2z» an annual repert concerning the cenditien
of auch homes.”

You first desire te knov "Hev is the term 'pensien' te

be applied in determining vhe veuld and vhe weuld net come vith-
in 1ts mesaning, insefar as this Act is cencerned?

A pensien has been defined as regilar allevance
Peid te an individual by & gevernment. 132 x. Jur, 1691. The
Use of the term pension’ imperts respect ts the recipient and

implies a duty and an ebligation upen the State te specifically
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care for such classes ef citizenry, (Creighten v. Pepe County,
I11.) 50 N. R. (24) 984, It is sur opIEEan that the term
pensien” as used in the Act means & regular governmental gra-

tuity paid te an individual as distinguished frea an allevance
made by an individual, such as & relative te anether’relative.

In your secend Questien, you desire te knev "In just
vhat pesitien is this (Health) Department placed in carrying
sut this previsien simce funds vere net made availadle and suf-
fielient persennel lacking vithin the Department?”

The vriter of this epinien has checked carseful the
apgropriution: te the Btate thtrglont of Pudbliec Health, pter
378, at page 860, Acts of the Agth (1945) legislature and is un-
able te find any apprepriatien specifically previding funds fer
inspectien of "ecenvelescent homes”. Hovever, there {s ne questien
but that the lLegislature meant fer your department te enferce
Article 33328 and we believe the ever-all apprepriatiens te yeur
department are meant te be used in part fer its enforcement,

Nest State departments have duties for vhich the Legislature dees
net make specific apprepriatiens in every instance, and this ap-
pears te be just such an instance. Yeu will nete frsm a reading
ol the apprepriatien bill that there is ne specific legrc riation
fer inspection ef railread cars and privies ?:rticlo 77?, for
day nurseries {(Article Mid2A), ner for seversal eother inspection
duties previded fer in the Sanitary Code (Article 3477-1)., Kever-

_theless, wve presume these dutiez are being carried sut by the Beard

of Health or by ssmeocne duly autherized by the Beard.

We direct ysur attention te the maintenance and miscel-
lanesus apprepriatien features ef the appropriation act (page 863)
vhere item 97 apprepriates $47,000.00 annually fer "treveling
expenses, entire department.” Alse ltem 100 apprepriates annually
for "printing and binding" the sum ef $5,000.00l and item 102
appropriates asnnually the sum ef $7,500,00 fer "effice supplies
and equipment, telephsne, tslegreph, freight, cartage, express,
bex rent and centingencies.” A reading ef the apprepriatien act
Vi1l disclese items of similar chamacter,

Insefar as yeur preodblem portcinlng te lack ef sufficient
{Ort-nnol is cencerne 4 Ve call ysur attentien tohArticle 5420 al-

eving inapectiens by "any person duly autherized dy the State
Board eof Health and alse te Sectien 2, SBubdivisien 1% of the ap-
Prepriation bill reading as fellovs:
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E?‘ ", « . No salary fer vhich an apprepriatien
- is made herein shall de paid te any persen unless -
such pereea actually dlscharges assigned duties.,

Previded, that it shall de the duty ef the head’

of deparimenl te LIranaler an Omployee & 8

o??ico te any desk er piace vithi is Eaﬁgriicnt
' -

« It veuld seem them, im viev of the feregeing, that the
Depd t sheuld use suchk fuads as are avgiladle and such per-
sennel de may be avalladble, &s adbeve peintidd eul, te enferce
Article AMA2B insefar as precticadble., Beyend this the Depart-
nent is net required te ge since the lav never requires an im-
pessibility; it enly requires the exerciss eof due care in dia-
charging official duties te the extent ef the persennel, funds

and means suppliled.
Yours very truly
ATTORNEY GENERAL OF YEXAS
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David Wunteh
Assistant
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VWeedrev Rdvards
Assistant




