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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honoradle H. ., Faubion
Lasistant Zxecutive Secretary
cace, Pish and Cyster Comuission
Austin, Texas

rear sir: Opinion No.

a wildlife NaGnage-~
scense on its lands

we have rpoeiyed yoby lefter of November 7, 194%,
whidh 1s quoted,

Sh it agrees to protect de:r
of five yeurs® e are attaching a

"Ih vj6w of the proximity of the open season
DG 4 ralo ; into County, we would eppreoiatﬂ
thia opinion st your earliest convenlence.,™

The Rrszos River Conservation and Reclamation Dis-
trict 1s a State Agency crested end employed by the State,
rursuant to the provisions of Section 59, Article 16, of the
State Constitution, to conserve and develop the waters of the
Erazos River and the lsnd effected tiheysbr., It is in the nature
of a quasi-pudlio corporation, and being s component part of
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the State, 1t derives all of its powers and asuthority by
express delegation from the State. 'Like similer subordinate
gtate Agoncles, 1t has only the powers and duties which are
oclearly set forth and defined by the Constitution and Stetutes
of the State. Title 128, oh. 8, Special Acts, page 536, '
V. A« C. S.; Acts 1929, 41st Legislature, 24 C. S., Sp. L.

page 22, ch. 13, as anended; 37 Tex. Jur. B65, lower Colorado
River Authority vs., Megraw, 125 Tex, 268; Crouch vs, Posey,

69 So W 1001; a7 ToXs JUTr, 950, Sec. 81.

Although we Bsre well awere of the worthiness of the
cause in this cese, there 1s nothing in the language of the
sct estadblishing the Brazos River Conservation and Reclamation
pistrict which elther expressly or by clear implication author-

. 1zes the proposed contract here, Wwhatever suthority the Dis-

trict has to dispose of or burden its property is derived
from Section 12 of Title 128, Chap. 8, Vol. 21, Special Acts,
pp 536-546, V. A« C. S., 8as amended, which is set out in the
following language: ‘

¥Sec. 12. Nothing 4in this pct shall be con-

strued as authorizing the District, and it shall

not be authorized to nortgape, or otherwise en-
cumber any of 1is property oi eny kind, real, per-
sonal or mixed, or any interest therein, or to ac=-
gquire any such property or interest subject to a
mortgage or conditloral sale, provided that this
section shall not be construed es prevonting the
- pledging of the revenue of the District as herein
suthorized. ¥othing in this Aot shall be construed
‘as authorizing the sale, release or other disposition
of &ny such property or Interest by the Districst,

or any receiver of any of the District property,

.or through any court proceedings, or otherwise;
provided, however, that the District mey sell for
.cash any such property or interest in an aggregate
value not exceeding the sum of One Hundred Thousend
($2100,000.00) pellars iIn any one yecar 1f the Board
by effirmative vote of eleven of its members shall
have determined that the property or interest is not
necessary to the business of the District, and shall
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have approved the teris of any such sale, it
being the intention .of this Act that except by
sale &5 in this section GAPIGBJIV suthorized, no
such property or interest shall ever come into
the owanership or coantrol, directly or indirectly,
of any person, firm or coryozatlon other than a
publie authority created under the laws of the
State of Texas. All property of the District
shall be &t all times exempted from forced sale,
end nothing in this act contained shall authorize
the sale of any of the property of the District
under any Jjudgment renderod in any suit end such
sales are hereby prohibiteﬂ and roroidden.
(Emphasis added) -

4s seenfrom the underlined portion of the above

section 12, the District 1s expressly limited and cannot
~eacuher® its property. With respcet to the natures of
your proposed coatract, the great weight of authority in
ether juriedictions, and also that which we believe is
;tesently the law in the gtate of Texas, is adequately
stated by the Galveston Court of civ1L Appeals in the case
of pAnderson et ux v. (3pson, 144 S. W. 2nd 948 (1940), in
the following lanaque-

"pre rule laid down by the text writers
and suprorted by the grest weight of authority
frox other juriséictions is that the right of
one person to hunt on premises owned and in the
possession of another xay be accuired by a grant
or lease of hunting rrivileges, esand that when so
granted it i1s not a mere licenss but is an in-
terest in tho real estate in the nature of an
incorporeal hereditement, and that, es such, it
is within the statute of frauds and requires a
writing for its creation.® Also seo C. J. S. 4;
32 A. L. Re 1587; 17 Am. Jur. 9z7.



ponorablé H. E. Faubion -~ page 4

~ As it is our belief that the instrument you
-ropose to execute comes within the determination of the
foregoing authorities, such instrument would then amount
to an encumbrance upon the property of the District, which
is expressly forbidden by the languesge of the statute, supra.
42 Ce J+ 8. 549; Bouvioerts Yaw Dictionary, Vol. 2, p. 1530;
words end Phrasas, vel, 20, P 605,

Further, in a former opinion of this departaent No.
0-1887, dated ¥ay 1%, 1940, addressed to the Honorable TFrank
De Quinn, it was held that the Brazos River conservation and
peclamation pistrict did not heve the power to convey by deced
a determinable fee interest in its lands to another state agency
beceuse the District had no power sufficlently specifie to
dispose of its property in such manner. Although the deed
therein recited a consideration of "Ten Dollars and other _
good and vesluable consideration,' no actual cash consideration
%:8 to pass between the partiecs.  The District dld not have
the power to dispose of its property dy gift under those
grovi°1ons of Section 12 of the Act, supra, reeding as fol-
ows § _

M, « s o it being the intention.or this Act
thet except by sale as in this sectlon expressly
authorized, no such property or interest shall.
ever come into the ownership or control, édlrectly
or indirectly, of eny person, firm or corporation
other than & pubdblic authority created under the
lews of the Staete of Texas.

The opinion then concluded that those provisions

Section 12 regarding the value of property which may bve

aold for cash in any one year by &n eleven member vote of

tho. Diatrict provided the property 1s not necessery to the

b;ginesa of the District applied only to geles end not to
eifts,

As your proposed contract here is not & selo within
the above statutory provisions, and because it would result
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§n an encumbrance upon the Districtst lends, it s not
authorized by the provisions of Section 12 of the sct,
supra, and we therefore answer your gquestion in the
negative,

Very truly yours
ATTORKEY GENERSL OF TEXAS

Robert Yo Iattimore. Iray
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agck K. Ay
R ¥. Ass istant
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