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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATTORNEY GENERAL

Game, PFPish & Oyster Comminssion
Austin, Texas

Oentlement Attentiont Nr, X, D, Dodgen,
Rxecutive Becretary

Opinion Wo. 0-6935

Ret VWhether Game, Fish & Oyste
Commission may expend
availadle from the
Oyster Fund to somst
building to hoy
laboratory

Your requeat for opinic 43 bDeen received and
carefully considered } Y- S

ordtory, such
at some favorable
and to be used bY

" tpxﬁ connection ve respectfully request

fbgih:?gpfon on the folloving Questions:

l. Under the terms of the present ap-
propristion lav, may the Game, Pish and Oyster
Commission use monies avallable from the Fish
and Oyster Pund for the construction of a dbuilding
to houns the above mentioned laboratory facilities
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vhere the estimsted cost of such bullding is to
be approximately $25,000,00?

"2. May the Game, Fish and Oyster Com-
mission legally use monies available out of the
Fish and Oyster Pund for the construction of a
building to be shared jointly with the University
of Texas to house & marine laboratory, to serve
both this department and the University, vhen
the estimated ocost of suoch building is ‘50,000.001

"3, MNay the Oame, Pish and Oyster Commission
legally use momiés available from the Sand, 3hell
and Oravel Pund for the above mentioned purposes?”

Article 5030, Vernon's Aanotsted Texas Civil Statutes,
reads as followst -

"1l funds collected by the Game, Fish and
Oyster Commission from the ssle of commeroial
fishermans' licenses, fish dealers licenses,
taxes on fish, erabs, oysters and shrimp, and
all other taxed marine life, and fines and
penalties collected for any infraction of any
lavs relating to commercial fishermen, shall
be placed in the State Treasury to the credit
of a fund to be kmovn as 'Fish and Oyster Pund'
and, togethsr with the money nov to the credit
of this fund, is heredy appropriated and shall
be used by the Game, Fish and Oyster Commissioner
in the enforcement of the fish and oyster lavs
of this State, and in the dissemination of use-
ful information pertaining to the economic
value of fish and oyster marine life; the making
of sclentific investigations and surveys of the

rincipal see food fishes and marine life for
urpose of the better protection &and conservation
of seme, the propagation and distribution of

sea food fishes, oysters, and other marine

1ife; the purchase, repair and operation of boats
and the employment of deputlies to cerry ocut and
snforce the provisions of this Act, Acts 1925,
39th Leg. p. 446, ch, 178, | 2." (Underscoring
oursj.
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Article 40534, Vernon's Annotated Texas Civil
Statutes, reads as follovs:

“The Geme, FPish and Oyster Commissicner by
and with the approval of the Governor, may sell the
marl, gravel, sand, shell or mudshell included
vithin this Act, upon such terms and conditions
&8s he may deem proper, dbut for not less than four
(dg) conts per ton, and payment theresor shall
be made to said Commissioner. The proceeds arising
from such sale shall be transmitted to the State
Treasurer and be oredited to a special fund
heredy oreated to De knova as the sand, gravel
and 11 fund of the 8tate, and may be expended
by the said Commissioner in the enforcement of
the provisions of the sand, shell and gravel
lavs sand in the estallishment and maintenance
of fish hatcharies, vhen provided by legislative
eppropristion, and in the payment of refunds
provided for in Bection 7, Chapter 161, of the
General Laws of the Regular Session of the Thirty-
eighth Legislature, to counties, citles or towvns
or any political subdivision of & eounty, city
or tovn, as provided for in BSection 7, Chapter
161, of the Genersl Lavs of the Regular Session
of the Thirty-eighth Legislature, And also
providing that the suthorigzation of refunds on
sand, gravel and shell shall be extended to
include refunds to the State Highvay Commimsion
of money paid the State through the Game, Fish
and Oyster Commission for sand, gravel and shell
used by the State Highway Commission on public
roads upon application for such refunds in the
manner prescribed for cities and countiea, Pro-
vided further that not less than seventy-five
per cent of the proceeds derived therefrom,
after refunds above referred t¢ have been cared
for, shal go for the establishment and main-
tenance of fish hatcheries; and the sand, gravel,
and shall fund is hereby appropriated for the
purpose of carrying out the provisions of this
Act., 3aid hatcheries toc be established from time
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to time in the 3tate of Texas by the FPish,
Game and Oyster Commission, vhen in their
Judgment a suitable location is secured and
arrengements therefor have been completed.
Acts 1925, 39th Leg. ch. 183, p. ¥52 j1."

The current appropriation bdill for the bleanium ending
August 31, 1947, after providing specific appropriations for
the Gems, Fish & Oyster Commission contains a rider attached
thereto vhich reads in part as followss

“The foregoing specific amounts, or so
much thereof as may be used, are heredy
appropriated for the purposes above enumerated
and shall be paid out of either the Special
Game Fund, the 3pecisal Fish Propegation and
Protection Fund, the Nedina Lake Fund, the
Fish and Oyster Pund, the lLake Worth-Ragle
Mountain Lake Fund, or the Sand, Shell and
Gravel Fund, apntd ‘ '
these &
ssury on Septembe
the current ven
to the credit of 1 -
the next ensuing tvo years ending August 31,

947, ape hereby appropriated and may be used
for the performance of the duties and functions
of ths Uame sh and Oyster (omxission in

reservi rotecti and oreas he
supply of v rds, vi mals, fish and

other edible aguatic animals of this State. ., .
{Underscoring ours) '
Opinion No, 0-5609 of this department addressed to

you, construed a rider attached to the appropriation bill for
your department almost identical vith the rider above quoted,
and held that the conducting of & shell fish hatchery for
the production of oysters would come vithin the “"preserving,
protecting and increasing the supply of vild birds, vild
animals, fish and other edible aguatic animals of this

State” and that appropriations vere availadble for that purpose.
We enclose herewith a copy of said opinion {or your information.

We answer your firet question in the affirmative. In
connection vith your firat Question you have made the further
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inquiry as to vhether your commission wvould also have
authority to purchase land upon vhich to construct the
building inquired about and pay for same out of the Pish
and Oyster Fund. We likevise anaver ssid question in the
affirmative and in support of such holding refer you to the
case of Herring v. Houston National Bank, 269 8., W. 1031;
also ses Opinion Wo. 0-6903 of this department, a copy of
vhich is enclosed herevith for your information.

We ansver your second question in the negative,
We have been unadle to find any atatute authorising the
matter set out in your second question and no matter how
desirable it might dbe for the University of Texas to share
in the marine leboratory with your department, it is our
opinion thet specific authority for such arrangement wvould
have to come from the lLegislature of Texas before same
vould be lavful,

We ansver your third question in the negative,
Ses Apticle #0534, supra,

Very truly yours
ATTORNEY GENERAL OF TEXAS

N T Py

o T B, « Panning
- 7 ' Assistant
WJP1BT ’



