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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
' AUSTIN

JROVER SELLERS
ATTORNEY GENERAL

Hancréb;a We Fo JOcKsOR
county attorney
reller County

r: liempstesd, Texes
]
1 Cear Sirs - QOpinlon lio. 0-0961 ,
on ' ) }‘
Your request for ou
reads us rollowa:
e

Sstvieon hinself and Zary Ann
4 exact copy of whieh followsy

F ,"“‘- L.J’
WALLaRA

' ntract, nuade and entered into this 23th
day Jegesber, 1%44, between A, 3. Anderson of
Brogksiulre, .slley County, Tvxes, of tie Lirat
part, end llary ann Lrhesis of tarrds County,
Texus, OI Lhe sceuid Hall.

w1Firat, the party of the firat part leases {o
the party of the second part, for a period of

two yeors, cowasntins the lat doy of January,
19&5, ané ending oaceubur 31, 1946, the rollowing

|
MUNtCATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFINIGHN UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ASSIETANT
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Ohe HRe ?; Juckson, pace 2

dssoribed property: The 3rookahlire Tines, 8 LOWSw
paper publisuLed at Brookshirs, waller County, Tezas,
and the presees, tyone, luoposing stone, gallies,
furniture, Iil&a, aubacriptian iist and pood will at’
a rental of wo iHundred Forty Dollars (;240.,00) to be

pald in twenty-four instellowents of ten Gollars (. 10.00)

sggh month, and tie party of the ssoond part ig Lo have
full use snd uxsercise control of the szid broonkshire
Tires and reoccive &nd xeep for Loy own use all ancluw
mante, revenue und noales of whetever kisnd durias the
tera of ite contract, The parly of ihe [irst part
further eprées to clve the party of the second part

en optlion to purchake the above duseribed property

six months efter this contraot is in ¢1feot.

#igecond. The party of the gessond part, for the above
considerationa, szrees to pay to the party of the riret
part the restal of Two lundred Torty Soliara {5240.00)
for the two years, at ten dollars (210.00) & moath
during the ters of thils cuntreot.

#tThe party of the firat part sgress to assist the
party of the second part, with spy nwechanicsl trouble
that mey develop in the ubove nentioned newgpapar,
during the shortege of zuea labor, without any S X~
penge Lo the party of the secan& ;art.

“li. 5. ﬁnderaon
Mary Ann srostes,.®

rThareafter, lezsl notices, such ag potices for
bids, {for materials to be purchased by the county),
were published Ly 'The Srooksalre Times,t and & blll
for suoh sarvicea was submitted to ithe gounty euditor
for his approval., iuoca bills Jor servicss and materials
furaished the oounty on the part of 'The Zrookshire
Timas' were 4igepproved by tis osunty suditor,

*Gnder your Cpinlon 6326, givan in responss 1o &
requast for an opinion by tna jonornble V. P lerns,
JdTre, County Audltor, rou ¢azll attuqtion to Article
2340, Verront's Annotated Ltatutes, whilech provides
that:

wr, . Lthe county Judge and esch commissioner
nnall take a written cath thzt he will not be
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wa, Fo Jackson, page 3

‘directiy nor indirsotly icterestad in any contrect.

with, or elaia spainst, tie county io wihloh he resides,
except Buen worreants &8 zay oSe issued to hin as fees
of office,?

“Artlole 373, Fenel Code, 5m» elso oited in your
opinion wilen, apparently, was referred to the gounty

Judﬁec

*The lionorable A, 3. Ardlerson has submitted this
opinion with hiz request for g %rief snd orinion for
the rsbedn, ¢ pHYE, the recusat for as opinion by
the cpunty euditor 4id not stzate &ll nf ths faots
relative to als wnuership of '"The Jrooksilre Tines,*
ead that your Gpinion Lis. U«-6320, would be bused on
tae sssusption that ne, the pozorable A, B. sndsyragon,
is now the publisher of 'The Srookshirs Tices.?

e preaums the connty Sfulge was fully sware of ths
laws which prohidited him from baconing directly or
indirectly intererted in mny contract or cluoin againat
the county belfore he took his vath of office. Appserently,
tne leuse sbove referred to divested nim ¢f sny interest
in '*The Brookshire Timegs,' other thasy 8 rixed zoathly
rent for the property which, zdnittadly, bslongs to
him, that 1ls, tue physicel sssets of 'The Irooksiaire
Tizss.' The official masthepd of YThe ISrooishire
Tizes' 18 publiahed as follows:

’ weTiE BAOCAsAIL: TINES _
#tilary Ann Lraostes Fublisher,t

*5ills submitted to the county auditor for approval
woere {iled by lLiss srustes, rublisuer of Toe Brooksilre
Tloea, und not by A. 3. Anderson @8 the OMDEY OF pube
lishoer of tie puper, To rofuse peyment of the sccounts,
in oy opinion, would necessitate the auditor's assuning
thet the county Judse hud an interest in the businese
beyond the ten (410} dollars per month rentsl paid by

" the publiahey for tie uss of the phyelcal asseta and

sguipment bdelongling to hln, article 2340 cannot be
construed &8 &n .inhibition wsgainst tze owaoersgsal)p of

& newenapay by a public officlal, or ds & mendate whieh
would regulire & cowity orfleiel to ssll his pyoperties
merely becsuse he was elected to derve thse pudblic,
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®If this wure the correcet construction of the
law, then the lessee of any properties belonging to
& publia ofriclal would be prouibited froa eutering .
into a contrasct with the eounty, wikether it be e
printing establishwment, garace or sny oiner type of
business wileh might lagitiaataly deéal with tiae
cpunty.

PThis intorpretation is rundamagtally contrary to
all our lews, and it is, therefore, aprarent that the
only guestion involved is whetler ar Lot tie ten (,10)
dollers per month received by Judre Anderson for the
rect of '"ha Brookshire Tinws' 1s an ewmwlumsat or
advantage received in coansiderstlon for sny bid,
proposal, contraot, purchese 2r sale aceoruing from
;ne operatlion of “ihe Brooxshire Tiuzea' by his

QH8EE, .

it is oy opindon that, in the ahesenge of nroof
to ths ccutrary, 1t will pot De gfusuced thet the
idonorable A, . Andereon recelveg bensfits either
direotly or indirectly fron any contraat betwsen
Weller County snd 'The Brookahire Tiues,' Or any
emoluzent or advanteyge from any bid, proposal
gontract, sale of nmaterisl, services or supplias .
by 'The drookshire Times' to waller County.

=1 have been unable to find sny cesses in asupport
-« Of the view taken by the county suditor and deem it
unnecesssry to quote authorities in support of the
fundanental proposition thet there eould be no
abridgenent of the ripht of ownarsalp snd the
attending right to lease or rent propertles belong=
ing to & oltizen nerely becsuse Lo had been slegted
to serve 45 & public official, Indeed, it would
gesm that Af we nust indulege 1in day assumptions,
the confidence bedtowed upon him by the peodple
would Justify assuming thaet no benerits acerue Lo
him other than those which are laneidental to the
ownership of nhis propurtion.” , \

Article 2240, vVernon's Anpotated CAvil otatites, provides
List a county judpe siell take the officlisl oatn end "shall
4.80 take a written oveth that he will uot be directly or
1341reotly intorestud in ony concract with, or clalo asalnst,

“0 county in which he resides, excupt such warrants a3 nay
‘35ud to al; es fees of offica,.”
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The common 1aw hae elways recagnized the dan,er to pudbe
11g welfere arigiay wien & publie orriclal, acting in hle offi-
(sl capaclty, mekes a contract ln which he is Iutereated
bwitidually. 6 iillliston on Contraots, Sec. 1735 The Texas
caurts tpplied this rule et uan asrly dete and dselared such
atroots to be vold., As steted by Judge Lipscoadb in the case
of Flanikin vs, Fokes (18,5), 13 Tex. 160 p, 18Z:

A contract which would give hinm (the publie

nff!fﬂsﬂ} an ‘ntarast in an official agt to ha

e W b - Ve N i W ol

done by nim would be reyugnant to laéw and saund
mmuty * % awn

This comaon law rule, as it arfecta certain offieera end
.grtain types of ocontrscta, has been onsoted into o penal
statute, Art. 373 of tna Penal Cole of Texas, wnlah resds as
tolloway - | _ T , . ,

%IT eny orfieer of eny'éaunty; or‘or any city oy
town shall become 1o any manner pecuniardly intzreated
in eny contracta made by such county, city or town,
through ‘1ts apents, or otherwise, for the construction
or repalyr of ary bridgse, road, street, alley or houss,

Or eny other work undertszen by such gpuzty, city or

town, or shel)l buoouw interestesd in sny bid or proe

posual for such work or la the purchase or sszis of
wanythlng mede for or on acoount of sueh county, eity

or town, or who ghall contract f£or or receive any

noney or proparty, or the represeatative of elthsr, or

any emoluizent or adveatage whatsoever in consideration

of .such bid, proposel, coatract, purchage or ssle, ne
phiall be fined not less than L8ty ROT noxe tasn Live

hundred dollars." .

This statute was rollowad 1n the oage of } ey@rﬁ et al
Y8, valker et 8l, 276 3. id. 305, which had to aa with & cone .
d1ot entered into by the neyor and comnissloners of ¢ olty
ST streot improvement ead wherein it had been agresd dbefore
Lla contraot wes owarded thet the bidders recaiviﬁm the award
*wuld bsar end pay the expenses of inapection trips to y¥ort
2¥rth, Dalles end other citisa, In holiéing sesid eontract
sileal sng assinet ;ublic poliey, the court laild down the
“eowing rules of law: -
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"Under tns adnisslions of ths mayor and con-
migailoners, would tie oontract bs illesal and
"agalinst publlio pollioy? e tihdnk 85. 'lontracts o
in thelr nsture calculated Lo influence the action
of public officers ond the affect of which iz to
iafluence theo one way or the Sther mre o;sinst
public prolicy.t If ¢ jublic offlciul direotly
or indireotly has & pecuricry Sotervst in & gone
tract, LO Zattoy how honeat hs nay be, &£24 ale
though he sey not be influezced by the iaterest,
suoh &8 contreot 60 made is violative of the
epirit and letter of oux law, end 18 egailnst .
"public poliey. - , 1

ws ¥ a

wir, Story on Contraete, Lesce. 546, szaye the ;

expression Ypublle polioy' hLas never been Cefined

by tha courts but has been loft loose wnd frve of

definition in tie seme manner e frsud, his rule

nsy, however, be gefely lald down, that waensvar

eny contract confliets with the norals of ths

time and contravenes ahy setadbilaned intersest of

goglaty, it 18 void me beling apgainst pudblie
. policy.” _ :

A sirdlar helding wes made by tae Supreme Court in the case of : =
¢ of Qluburg et al va, Ellis, 59 5. We (24) 99, whexein the ' S
~ming holdlng wos mades

"It {» the genersl rule thet muniolpal contraots
in whioh officers or employous of the city have a
Persoanal pecuniary intersst are vold, 44 Ceo Je PPe
89 &nd %0} 6 R, C4 L. DPpe 739 znd 740; laysre v,
walkaxr (':'exo Liv,. .’sppci 276 ‘re He 305‘4 This ruls
le held to anply to membera of the city council. It
has loag bzen the publlie polley of tala state to
7Tohlibit oificers of o city fron heving a personael
Feouniary interest in contractawith the clty and
this policy 4s apucifically exprasscd lu Soth The
crnal ond eivil stztuten,. Ses artiele 373, Tensl
wIde, and article $33, . C. Se 1%25.  articels 273
Froviles that L7 ea offlicer of & caty oi town ahkil _ 2
begome in any nanner pecunierily intercsted in any =
contraots masde by suen ¢ity or town, or shinll bLee ' -
€ous Intereszts:d 1n ihe purehaze or 3uls of anydains : J

r =3

“ade for or on sceount of such city or touwn, he shall f-
Yo sublecet to 2 finos. .articzls GO0 also rovides that
.
p



R

e aam

[ P

e gy g o

e M Y Tl Sy T,

i P70

no member of the city councll or any other cfilcer
of a corporetion shell be direetly or indircctly
intsreeted in eny contract, tie conslderation of
whioh 1s pald {roa the clty treasury,

nThe foreq0ing ruls rests upron socund pudblle
policy. 1Its object is to insure to the city
striat fidellty uron thne part of those wh0 ropTe=
sent 1t end wanaze its affuirs. ‘The rule proe-
piblting public officers from belnsz Ainturested
in public contracts ghould be serupulously
‘enforoed.”

There is no question but that the statutes referred to,
¢s well as the opinicns of tne oocurt comstrulng taen shove
referred to, are based upon sound public policy. The objeot
{8 t0 insure to tie county sirict {idslity upon the part of
1060 who cansge 1ts fiscsl affelrs, 8:d tac rule jrohiviting
+-ollc officiale from bsing interested in jpublic contructs
s.ould be scrupulously sniorced, It ls our opinion, sowsver,
tiat the sltuation outlined in your lettser d0es not come witain
tue purview of said Art. 373, por withnin the rules of laew laid
tren in the oplnivcs referred to. The authoritics are prace
‘itally unaninous Lo the effeot that Lhe offlcers,to be liazbtle,
L8t Luve an interest, directly or iudirectly, in tas subject
metter of the contract. A4 remdte coutingenoy will not bring
1318 officors within the statutes, or the rules laid dowm in
214 opinionas, 'lze Texas rule 18 well stated in 34 Texe Jure
%8s 72, DPPs 4LHG=450, which reads as follows:

*in officer {s prokidited from meting in his
offioial capacity as to matters in which Le has an
interest., <Conaspicuous examyples of such prosivitions
are tinoee whioh forbdbild Judyss Irom sitting in any
case, end nenbers of the comxissioners' court fron
participating in tne consideration of auny clsia in
wihich they ere intsrested. 3ut to coue within the
rule the offlcer's interest must be direot and
certain; he is not disgualified by on alleged
ronetery interest which is 4t woot contingent, and
oay not iu fact exist ot all.”
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L Co Je €0, 2175, pe G3, states seld rule as follows;

®A pecuniary Lfnterest in the contract direct

or indireeot iz held to coue within the prohivition
¢ o o &8 luterest to iuvelidots the contrazet ituet
be of 8 zersonel or ;rivate noature. « o 1L st be
an ictsrest Io the subleot mettur of the contraot
iteelfl 2a Gistinsulsusd from outside intorests of
the o o o Officer incidentuelly aflfected by tae
paking of the goatract.”

B I TR

TR I 17

¥rom the authorities above referrsd to, woe ere of the
opinlon that there will be no viclztion of zay lew in peying
for the legel notices roferred to, unleas collusion or fraud
g ‘b¢ shown B8 to the county Judge, sines the fapts stuted do

sat show tnat the county Judge nas any Lfntereat in the suns
;834 therefor,

w6 aust not be understood, however, as overruling, or
in suy way qualifyiag, our Opinion Ho. 0=0326, &s we still
elnere to such bholding, thieg opicion bsing bazed upop the
fects set forth in your reguest wiloeh ars differsnt from
taose made the busis of seid Cpinion o, 0-0326,
Yours very truly,

APTORNLY GuUHLRAL OF TuZa3

By ?MQ/Z?WLX{"
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