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Honarable Gearge H. Sheppard, page 2

"'Ho distinotion should be mmde,
as to payusnt of State Taxes, botween
prehased Dy enployees and by benefi-
Omi.u. since purchases by both: classas

for the use of the tmitad
sutn. Page 732)

*Seotion 13{d) of the Notor Fuel Tux lLav, Art.
70650, Vernon's Annotated Civil Statutas, recog-
nices the United States Oovernment's right to pur-
ohase motosr fusl free of tiw Yexae tax vhen asunh
parohass 1is msade for sxlusive use by the Jovern-
went and indirectly this statute authorizes the
sale of tax fres wmotor fusl t0 the Fedoral Govern-
ment only whan suoh motor fuel ia for the exclu-
sive use of said Qoveromeut,

"Will you please advise us vhether or not the
Comptrollsr can . ey & refund of tax ool-
lected upon mOLor 1 used Ly bepeficiariss of
the Yeterans Muipistration treveling undoer offi-
oial ordsrs t0 Govermment Vetsrans ! }mluha
dossribed Loreinadove t"

From the inguiry, it ia obvious timt the claim for
rafund s based upon the sontention tat ismpoeition of the tax
under the attendant sircumstances copstitutes the tax & durden
on the Pederal Governasat, which, bessuse of our federnlimnm,
ummemummmormsuu of Teman. It

& Yetarans' JNospital for physioanl examinatios reguived by
Yotarans ' Admintatretion annutlly as prerequisite to &reving
disakility cospensation, Sush immunity ae attaches, therevfore
mwt derive dimtly from the Coanstitutional lomnity of the
Pederal Government to Stats taxes. M!'Cullooch v, Maryland, & -
Weat., 421, 8 L. ¥i., 60%; Graves v. Bew Yori ex rel., O'Keesfa,
206 V.5, 466, €3 L. Bd, 927, 59 8. Ct. %95, 127 A.L.R. 1456;



Nonorable Gestge H, Sheppard, pags 2

Alavama v. Xing & Reeser, 314 U5, 1, 86 L, B4, 1, 62 8, Cs%.

Ay v. United States, 324 V.8, 1A, 86 1,. 24, 9, 62 ¢,

%. A8 v, Drave Contr, Co., 302 U.B. 134, 82 L. 34, 155,
8. Ot, 208, 114 4.L.R. 318,

_ Tius viewed, the Jrchlenm hore t0 be considered is
tiat stated By the Bupreas Court of tiw United States in the
1'“.‘?0)“ Graves v, Bev Yori: ex rel, O'Sesefe, supaw, (120 A.L.R.

]

"It follows that vhen exsaption 13 claimed sn
the that the Pederal governasat is Burdensd

Wy ax, and Congress has disslosed no intention
 wWith resyect 0 the clatmd ifmmunity, it 13 in order
to sonsider the pature and sffest of the alleged
arden . that there is
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Ronorable Goorge H. Sheppard, page &

claisant for travel vill e asswwed O purposss of this opin-
ton, (In potnt of rfact, the so-ocalled “astual exponse™ basis
of reimbursenent is but an aprroximetion of travel cost. In-
direct costs are not ealoculated, and any direct expanditure
deamwd excessive or Iinappropriats is as a matter of prastice

redussd a8 te exveas ¢ disallowed, It cannot asourately be

desoribed as astual cost of travel, :g.m 80 than can an
allowvanse of a spesoifisd amwount per «)

The tax is not laid upon the United States Govornnent,
not* upon sales o the Government, nhor upon uses madle ths
Govermuent of fusl ypurchased. At the tisw of purchase the
benefislary of ganoline used for the wrip, as
transastion, the fusl is
United States; the purc
States and cancot bind it
In event ths purclmes iz h,
that anyonme bLut the disabhility-ciaimant,, a3 an indivicdual,
vould be responsible for payssat of tha obligation. Alabamm
v, Xing & Booger, supra, If such be the case, it is apparent
that upon completian of the sale, title to the fuel vests in
the disability-clafammnt as an tndividuml, end not in the Unit-
ed States. It is upon this sale that the tax attachos, Is
the tax thus incurred & liability or Durden imposed upon the
Fodoral Government within the impliled condempation of Our Pod-~
eral OConstitutiont We think not. Insofar as the comtyeot om
account of whish the tax must be paid under the present stats
of fasts is somoerned, the disability-claisant is an individusl
acontragtor, independent of the Federal Govermment, and not f{ta»
ageet & salvant, The direct transaction on acaount of vhioh
the tax asoruss is therefores not one bhurdeniny or affecting
the Federel Goverament. James v, Dravo Contr. Co., supra;
Trind ra Contr. Co, v, Gwros joan, 290 V.3, 866, 78 L. B34,
918, B, Ct. 469; Metsall v, Mitohell, 269 ¥U.8. 518, 79 L.
?}; 108, ;683. ct. l‘gg gr., : 215% cgé v.L.néuuuppi,

U.8. 21 » 72 Lo . 2. Ct. A
Qraves v. Texas Co,, JOR 04, 393, 66 L. 4. 1290, 58 8%
818; Western tmion Tel, Co. ¥, Texms, 105 U.S. 450, 26 L. BA.
10687. The fndepondent transgction betwewn ths Pederal Govern-
ment and the benefie ~olatimnt (mote wecisely, ths fmot
that "sstual cost’ is the measure adopted Ly that separate
undertaking as basis of reimapsesent of the disabllity-eclaim-
ant) because of whioch the Federal Goverment is put to acopso-
quentisl exponse oqual to the amnmt Of the tax, does not
transfors the tax into & "dburden” on the Federal Qovernment
within the forbidding Constitutional implications negessarily
inherent in our Federal-3tate relatiomship. Alabama v. King
& Booser, suvre; Curry v. United States, suma; Joaoes Vv, Drave
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Xonarable Gearge L. Sheppard, page 5

Gontr, Co., supre; VWilson v, Coek, UuSe s 90 L. 2. {Mv.)
609; Priptityfars Conty, 0o. v, Grosiean, supra; Metcelf v,
M“hn’ 'm.

By 1ts sction in reimbursing & beneficiary-claimant
upen an "sotual expense basis,” Vetarans' Administretion doos
not aoquire a right to refund of the gasolins tax, either upon
the tiwery of Constitutiomal fmmunity of the Federal Govern-
went 0 Stats taxation or by establishwent of a claiu vithin
the statutory provisions exespting from the tax gasoline sales
t0 the Pedere)l Governsent; the bensficiary-glaimmnt had no sush
right to whioh it could suwcceed.

You are therefore aidvised timt ths claims f'or re-
funds founded upon the case outlined above should ba declined.

Yory truly yours

mmcfams ,

- VEY GENERAL oF 7y, Assistant
GXedd 8

- ZHovED ven/Ars 1008
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