OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN 11
GROVER SELLERS
ATTOANEY GENERAL

Honoreble George H. Sheppard
Comptroller ef Public Accounts
Austin 11, Texas

Dear 3ir: Opinion Ke. 0-69Th
Re: Authority of the Comptroller
teo 1ssue varrent pay var-
ious claims unde}r the Appro-
tate
ctsl 1945,
Your request for an opi o\ this departwment\ on

the above subject matter hLas be
sidered. Your request is as follo

"I am enclostl
woney nov in the 2 [reasu
vhich this wone :  retu

e purpose for
s set out oppo-

Aze 60 of the Acts ef the
rty-pinth Legislature:

pssers and Cosmetologists either by
er mistake of lav, shall be re-
rant issued against such fund in the
sasury, and se much of said fund as 1s nec-
essary is heredy appropriated fer such purpose.'

“Please advise as to vhether or not there 1is

turrlci‘gt pre-existing lav under Chapter 116, Acts
of the th Legislature and any Amendments, te per-

mit me ke issue my varrants to pay the various listed
claims.

NO COMMUNICATION 18 TO g CONSTRULD AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY ﬂlH!lAL- OR FIRST ASSISTANT

AL et



Honorable Jeorge H. Sheppard, page 2

Accompanying yeur request vas a list of some 238 claims
for refund ef money paid to the State Board of Hairdressers and
- Cosmetelogists.

We have carefully examined Chapter 116, Acts ef the
Regular Session ef the 49th Legislature and all amendments there-
te; and ve fail te find any provisien in said acts vhich vould
constitute sufficient pre-existing lav te autherize a refund of
monies pald to the State Board of Hairdressers and Cosmetologists.

Hovever, our Opinion Ne. 0-6282, & copy of vhich we en-
close, held that "a recovery ef taxes vrongfully paid is to be
alloved in the felloving types of cases: (1) fraud; (2) mistake
of fact; and, (3) duress.” It 1s our opinien that the same rules
and authorities discussed in said Opinion are applicadle to the
refund of fees. Therefore, the legislature has the pover te
make an approprietion to pay refunds of monies paid te the Stats
by reason of fl) fraud; (2) mistake of faci; and, {(3) duress.

Therefore, it 4s our opinion that yeu vould be auther-
ired to issue varrants to pay those claims vhich are made for
wonies pald because of (1) freud; (2) mistake of fact; and, (2)
duress. You vould net be authorized teo iasue varrents to pay
these claims not coming vithin the foregoing ruls.

It 1s not disclosed on the face of the claims submitted
vhether the payments represented thereby come within the weaning
of (1) fraud, (2) wistake of fact, er (3) duress as said terus
have 6;3 construed by the authorities cited in our Opinion
KO- 0‘ 2 2-

Whether or not a claim for a refund is one fer money
vrongfully paid because of ?1) fraud; (2) mistake of fact; and/or
(%) duress wust be determined by the facts and circumstances in
each individual case, This must de deterwined as to the time pay-
zent vas wmade,

We trust that ve have satisfacterily ansvered your in-

quiry.
Yours very truly
ATTORNEY (QENERAL OF TEXAS3
8 ?L C . B }\
4 V.
+ C. Davis, Jr.
JR/ICP N Gt
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