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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

‘GROVER SELLERS
ATTORNEY GENCRAL

Hounorable W. P. Herms, Jr.

County Auditor S X

Haller County : . ) : : : :
Heupstead, Toxas i :

Dear Sir: . ‘Opinion Fo. .0-6991

Ret Landowner's right
ebandoned roadw

Ve are in roooipt of your lettep~of ropent date
roquesting the opinion of this departms
stated matter. Wo quote from your leiter;

agreemsnt, ebon
their fonce by

“If your answer is Ko, then vhat i3 the
_{)y

propery action. to be take the Commissiconerts

C ouet?

%o COMMUNICATION {8 TO Bt CONSTRAUED AS A DEPARTHMENTAL OPINION UNLESE APPROVED DY THE ATTORNEY GENERAL OR FIAST ASSIETANT
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¥onorable W, P. Nerms, Poge 2

It hivs bacn hald that the public right to a rocadvay
is but sn essemant, vhothsy the yeadway it dedicated by the C
ovnor or sequired by purchass or established by presoription. ’
(ses: 21 Tex. Jur., Sec. 93, p. 622 und cases citod thercunden;
Boona et al v. Clari: et al, 214 8. V. 607; lumble 011 and Re-
fining Co. v. \leggener, 19 8. V. (d; £57: ¢, V. Neil et ol v.
Ihdepe"lﬁen‘b REz‘lltJ Co. (Sup. Ct. Ko, 70 !lc Lo Rl, 550)

In the case of Clubter v. Devis (Civ. App )} 62 s, ¥.
1107 (errox refvzed), the Court sald:

. “Upon the discontinvanse ¢f the hié,hwey
tne soil and freshoid revert to the owyner.
#itchell v. Bass, 26 Tex. 380." :

In connsction with & gueation concerning t’rze pature -

‘of the stete's »ights in connochion ¥ith cortain portions of

former county roads which had bsen abendoned as public roads,

where no forml deed or easemant had eovaer been secured by the

¢ounty o staj!:e from the ounex for said road\.ay, t-his depart-

went held:

Mo tsko 1t from the above Quoted portion of
your letter that none of tha tracts in question
vere securcd by sn oulright deed in fee simple
from the fee owner 0 the county or state and ansver
your Guestions on that essuupticn. Therefore, the
r:0st that the state ¢culd cwn under the ¢ircumstances
vould bo gn easement for highwoy purposes. Thus, vhen
the road is ¢losed and etandonad the »ight to uvste and
‘occupy the lend vould revert to ths ovasr free and clear
of the easement end tho state would havo no right to~
ratain same for othor purposcs, a3 the state nover had
any »ight to use such land except for highwey purposcs.
The fee sipple title buxdensd vwith tho eascient roemained
in the owvner thereof, at the time the easemsnt was
ereated, his hoirs and sssigns. This is trus vhsther
the cesemont wvas acquirsd by dedication from the c¢upor
for x»oadway purposses, acquired by purchase of a right
of wvay for roadusy purposes, condemned under the lav
of eminent dcmain for roadvay purpoaes, or cstablished
by prevcription."
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In viev of the above and foregoing, and uwnder the

fects stated in your lotter, it is our opinion that when the
.county haa ~absndoned 8 puolic road, wush sbandonument operates

8s a roledse to the owners of the vigit of public use of said

‘proad. It ds furthar our opinion thad, under such ciraumatanneé,

the cwners nave the right to wse gnd oscupy suceh forwer ronduay
free aud clear of eascment for public yoad purpozes, end that
the epproval of the Coamissionorat Court in coangotion thero-
vwith is not unsccssary. .

Ve trust that the fore,f_.,oinu satisfaotovily answors
your question.

- Yours very tfuly
ATTORREY GENERAL COF TREXAS

« &+ Ellis
Asgsistant
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