OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Joe Resader, Jr.
County Attorney

- Knox County

Benjamin, Texas

Dear Sir: Opinion No. 0-7014
Re: I8 property owned and used

pxolusively by
Iarcy Teague Fos

nox City,
ors, taxation?
We are in receipt of your latter ¢ sdiber 22, 1945, in
which you request the opinion of this Department @ above

question, Upon our requast for eddit
us that the locel post was not inco
that it had been granted a charte

claimed consistd
district of ¥nox City, and a f£rame building

which is located~on %Shese lots,
"InkansG;r ;§\you rigji\éléstion, the use

to which the property is\put, the above mentionsed
puilding is\used for the Yegular legion meetings.
. "This 1ldin o tajns two pool tables and
- o\donino tgh{é ~for tHe exclusive uss of the
( i membérs Qf th har Leroy Teague Post. These
. \recreatlon facildities are free to the use of the
‘ emdbers, of \the Charles Leroy Teagus Fost." :

\Sactio 2/9! Art, VIII of our State Congtitution allows
the Le islqﬁure, by general laws, to exempt from taxation "institu-
tions of pukegly public charity". The Legislature in accordance with
this sectiod\passed Article 7150 V.A,.C.S., and we quots the per-
tinent parts of suci: statute:

"The following property shall be exempt
from taxation, to wit:

NO COMMUNICATION I8 TO BE CONBTRUED AS A DEFAHTMENTAL OFINIC'I UNLESS AFFROVED BY THE ATTORNEY GENERAL OR FiRST ARSISTANT
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*Saotion 7. Fublic charities,~-All buildings
balonging to institutions of purely publie ocharity,
together with the lands belonging to and oocupled
by such institutions not leasgsed or otherwise usad
with a view to profit, unless such rents and profits
and all monsys end oredits ara appropriated by such
institutions solely to sustain such institutions and
for the benefit of the sick and disabled members and
their families and the buriel of the same, or for
the maintenance of persons when unable to provide for
themsslvesa, whather such persons are members of such
institutions or not. An institution of purely public
charity under thls article is one which dispenses its
aid to its members and others in sickness or distress,
or at death, without regard to poverty or rioches of

-the reciplent, also when the funds, proparty and

asgete of such institutions are placed and bound by
its laws to relieve, aid end administer in any way

to the relisef of its mambers when in want, sickness
and distress, and provide homes for its helpless and
dependent members and to educate and maintain the
orphans of 1ts deceased members or other persons. I4.,"

The purpose for which the natlonal patriotic scciety was
set out in Title 36 U.S.C.A., Section 43:

*,3. The purpose of this corporation shall
bs: To uphold and defand the Constitution of the
United States of Amerioca; to promote peaca and
good will emong the peoples of the United States
and 8l) the nations of the earth; to preserve the
memories and incidents of the two Vorld VWars fought
to uphold democracy; to cement the ties and comrade-
ship born of service} and to consecrete the efforts
of i1ts membars to mutusl helpfulness and service to
their county. As amended Cct. 29, 1942, c¢. 633, 1,
56 Stﬂt. 1012.“ . n

\ie have baen furnished a copy of the national ocunastitution

and by-laws of the Amarican lagion and the 1945-1946 constitution

and by-laws of the ‘merican Legion, Department of Texas, and find no
lenguege altsring in any way the purposes of the Amerlean Leglon as
gset out in 1its national charter. The charter of the local post con-

tains the following language:
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"By the acceptance of this Charter, the
said Post acknowledgss irrevooable jurisdiotion
and dsolares itself to be in all things sudbjeot
to the Constitution of the Ameriocan lLegion and
of the Department of Texas, and the rules, regu-
lations, orders and laws promulgated in pursuance
thersof; and further the said Fost pledges itself
through its members, to uphold, protect and defend
the Constitution of ths United States and tha
principles of trus Americanism, for the common
walfere of the living and in solemn commamoration
of those who died that liberty might not perieh
fiom the Earth."

In Opinion No. 0-747, dated Juna 2, 1939, this Dapartment
considered the quaestion of liabllity for franchise taxes of Americen
Legion Corporations to be organized under Texas laws, the applications
for oharters oontaining the following "typioesl™ purpose provisions:

"It shall have all ths rights, powars and
privileges granted to and conferred upon oorpora-
tions by provision of Subdivision 2, 4rticle 1302,
Chapter 1, Title 32, of tha Reviased Civil Statutas
of the Stete of Texes, which recds in haec verba:

"1The support of any banovolent, charitable,
educational or missionary undertaking' and particu-
larly including thas following:

"'{a) To preserve and strengthen comradeship
among, its membars; to perpstuste the memory and
history of our dead; to support and rmaintein
education in the moral, intellectual and physical
developmant of those who served in, or who may
sexrve in, the .\rmy, Navy, .larins Corps or Coast
Guard of the United States of America, in any
foreign war, insurrection or expedition, which
pervice shall bs ¢overned by ths issuance of a
campalgn badge by the Government of the United
States of .merica; and to maintuin true allegiancs
to the Government of the United :tates of smerica,
and fidelity to its Constitution and Laws; to
Toster true patriotism; and to maintain and axtend
thae institution of /imerican freedom:
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"'(b) To act as a charitable and bensvolsnt
organization for the purpose of promoting the
welfare, alleviating the suffering, and assisting
and alding those who have served, Or may serve,
with the military forces of the United States of
America in foreign lands, their widows, orphans
and depandents and relations.'"

The writer of the opinion concluded that Ameriocan Legion Corporations
were exempt from payment of the franohise tax by reason of Art. 7094,
V.A.C,S. which exempts from such tax oorporations organized "rfor
strictly cducational purpoges, or for pursly public charity.”

_ It would sesm that the ¢orporations organized under the
"typical" purpose charter provisions Just set out satisfy all the
requirements of such corporations being purely public charities, Even
though the national charter of the Amerioan Leglon, read 1n connsction
with the charter of the local post, does not present such a clear-out
casa, the authorities disoussed below lsad us to conclude that the
local post is a public charity, assuming that the local post is con-
ducting 1ts arfairs in accordance with ths charter provisions.

In Powers v. First National Bank of Corsicana, 137 S. W. {24)
839, 842, affirmed in 138 Tex. 604, 161 S, W. (24) 273, Judge Alexander
deflinas a public charity as rfollowst

A publioc cherity or trust is one for thse
bgnafit of the public at large or some substantial
and indefinite portion of it, Charitable purposss
include (a) the relief of poverty; {b) the advance-
ment of education; (¢} the advancement of religion;
{d) the promotion of healthi {e) governmental or
municipal purposes; and (f} other purposes the
acoorplishment of which ia beneficial to the commun-
ity. Restatement of the Law ¢ Trusta, p. 1140, Ssec,
368; 10 Amer, Jur. 621 14 C,J.8.,, Charities, p. 439,
12; Scott on Trusts, 19723 Perry on Trusts & Trus-
teaes, Vol. 2, p. 1184." B

In the oase of Conley v. Daughters of the Republio, 106 Tex,
80, 156 S.w., 197, the court deals with a corporation organized for the
declared purpose of psrpetuating the memory and apirit of the men who
achleved Texas's independence, and to encourage historical research
into the early history of Texas, and promote the caelebration of
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Independence Day of the Texas Republie, and erect monumsents upon
places made historic in the war for Texas's independence., The court
held that the soolety was properly incorporated as an "eduecational
undertaking® within the second subdivision of Artiole 1121, Revised
Statutes, which wording 1s identical with that of Section 2 of Artiole
1302, Vernon's Annotated Civil Statutes.

' The Court in the Conley Cass, supra, explains the term
"eduoational" as follows:

"The purpose of this corporation is clearly
‘educational?', VYhatever educates 1s within the
meaning of 'educational undertakine', Xducation
in the sense as used in the statute includes:

'In its broadest sense, . . ., not merely the in-
struction received at school or college, but the
whole course of training, moral, intellectual and
physical; is not 1limited to the ordinery instrue-

~ tion of the child in the rursuits of literature.

- It comprehends a proper attention to the moral

and religlous sentiments of the child, And it is
sometimes used as gynonymous with "learning".’
14 Cyo. p. 1230, The sentiment of regard for
the memory of those who pave thelr lives for the
blassines of this great state stinmulates patriotism,
and 1s in the hichest senss equcational, The facts
to be preservsd furnish the means of the bast educa-
tion for the young men and women of this state,
The purpose 1s laudable in its influsnce upon the
present generation; 1t is laudable, educational,
and benevolent for the future citlizens." {emphasis
aupplied)

Since the purpose olause ccntained in the national charter
of the Amerlican lLegion shows very clearly that the corporation is an
*gducational institution" and that the corporation 1a not formed for
private profit or gain, it must’ be held that the loocal post 1is a
public charity. If an institution is devoted %o public education
without private galin it 1is an institution of publiec charity. Southern
Methodist University v. Clayton, 142 Tex. 179, 176 S.W. (24) 749, 750;
gee also Fowsrs v, First National Bank of Corsicana, 138 Tex. 604, 161
s.W, (2d4) 273, 280, and the opinion of the Court of Civil Appsals in
the same case, recorded in 137 S.%W. (24) 839.-

As additional authority for holding the local post to be a
public charity, we clte the case of Bodenheimer v. Confederate lemorial
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Assoolation, 68 Fed, (24), 507, certiorari denied, 292 U.S. 629, 5.
Supreme Court, 643, 78 Law Ed. 1483. The court held the Assoclation
to be a public charity becauss the oourt found it was inoorporated
for the following purposes: :

", . » to erect and maintain a Confederate
Memoriel Institute, and there to collect, arrange
and preserve statues, portralts, photogrephs, eand
historical data relating to the Southern Confedsracy,
caleulated to enable future historians to obtain such
ralieble facts and data es will assist them in
writing fair, aocurate and impartiel history of said
war and of the South, the said asscciation being aduca-
tional, patriotioc and historical at-all times,"

Although we have decided that the local post is a purely
publiec charity, the use to which the bullding is put posss a more
difficult question. The rule is well settled that the use of a
building, even though the institution be one of "purely publlio ochari-
ty", must be for exclusively charitable purposes. B.P.0.E. Lodge v.
city of Houston, 44 S.W. (24) 488. The question of exclusive use for
such purpose is entirely one of fact and you have not stated, and ws
do not know, the extent of the use of the two pool tables and two
domino tables, We are inclined to belleve that an incidental,
occasional or sporadic use of these emusements by the members on
meeting nights and similar occasicns would not take away ths ad
velorem tax exemption. However, if the building is used as a soclal
club by the membars of the loocal post, the rule announced in the cass
Just cited would apply, and the building and groundsa would not be tax
exempt.

We trust the foregoing discussion fully answers the question

aakedo
- Yours very truly
- ATTORNZY GEINERAL OF T8XAS
i ey A
By « (o ,",'/AM’/ ﬁ/ ’.’—‘04062%1__
Woodrow H. Zdwards
' Agsistant
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