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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Esco Walter
Distrlot Attorney
104th Judicial District
Ablilene, Texas

Dear 8ir: Opinion No. 0-T7016
Re: Whether the paymeat of

dividends by a forsign

corporation 1ogaIIy aolag
business in Texas when 1t
has a ceficit in 1its accumu-

lated earnings gnd\profits
is prohl by ticle 1083,

Penal Cbéa_-\;\\mhQ
We have recelved your r of Dece , 1545,

in which you request an opinion-of this departmon\\:j:;éo

folloving question: g;‘/’///-\\
"Can a Delavare Cdrporatigd legally doing

business in Texsa d lare aaa/paayd Gividend at
a time when 1t/hn defrcit ts accumulated
saralngs and-profitl, exce dividend paid from

the 1avful/11 tion of t siness?”
&\\ can apsvar yo stion, we must make
agveral on hich oitld ordinarily exist in the event

a rornign orpor&ti does business in Texas, i. e., that the
De lavare Corporatlqn khas tis principal place of business,,the
Jority its property¥ and its directors and officers, in

he State of,Eglauarq};é;h’a legal permit and agency in Texas;
and further( that dividends are declared by the proper corporate
divectors or\offiicers at the homs office in the 3tate of Delavare
and\1isayed snd mgiled directly from that office to shareholders
in Taxa If thé actual facts are otherviss, the holding herein
could\be"i/tqred, therefore this opinioca is confined 3solely to
the abdq;/gsaumptions.

You have further set out the provisioas of Article
1083a of the Penal Code of Texas and we shall proceed to con-
strue its general appllcation to the limited statement of
fiacts in your question. The Aprticle 1s quoted as follovs:
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"Any dealer, agent, salesman, principal,

ofticer, or employee, ¥Yho shall vithin this State,
sell, offer for 2%le or delivery, solicit subserip-
tions to or orders for, dispose of, invite offers
for, or vho shall deal in any other manner in any
security or securities, without being registered
as in this Act provided, or who shall within this
State, sell, offer for sale or delivery, solicit
subscriptions to and orders for, dispose of, in-
vite orders for, or wvho shall deal in any other
manaer in any security or securities issued after
the effective date of this Act without having se-
cured & permit as herein provided, or vho knowingly
makes any false statement of fact in any statenent
or matter of information required by this Act to be
filed with the 3ecretary of 3tate, or in any adver-
tlisement, prospectus, letter, telegram, c¢ircular, or
any other document contalning an offer to sell or
dlspose of, or in or by verbal or vritten solicitation
to purchase, or in any commendatory matter concerning
any securities, with intent to aid 1n the disposal or
purchase of ths same, or who kaowingly makes any false
statement or representation concerning any registra-
tion made under the provisions of this Act, or who is
guilty of sny fraud or fraudulent practice in the sale
of, offering for sale or delivery of, invitation of
offers for, or dealing in ang otggilm;nner ia any
security or securities, or who s novingly Rgr-

ny cas

ticig&te in declaring, issuing or paying &
vidend Dy or for any person or company out ol any
unds other an @& actusal earnlogs ol such person
Or COmpany or irom the lawiul IIquEEaEIon ol Eﬁe busi-
ness cgereof, shall be deemsd guilty of a felouy and,
upoa coaviceion therenl, shall be sentenced to a
iEne of cot more than one Thousand Dollars (;IUEEE
or .mprisoned 1o Lhe penltentiary for not more than
TWo L 2] years, or Dy OOLh sSuch Iine and imprisonment.”
{Emphasls added)
The provisions of the above Article are directed against
individuals and prohibits the declaration, lssusnce or payment of

cash dividends out of funds other than actual earnings or lawful
buslness liquidation, plus the penalty for violations thereof,
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vhich constitute a felony punishable by fine and imprisonment.
Undoubtedly, this statute makes it a crime for officers, ageats,
etc., of domestic corporations, domiciled in this 3tate, to do
that which 1s expressly prohibited, but ve are here concerned

with the Statute's application to officers, etc., of foreign
corporations.

"

The legislative intent in enacting this statute may
be determined from the terms used therein. We believe the above
underlined portion or terms of the statute are inter-relatsd so
that the illegal declaration, issuaance or payment of cash divi-
dends by any agent, officer, etc., must be accomplished by such
persons "wvithin this State” in order to come within the statute's
penal effect. As we must assume that the "declaring, 1asulng or
paying' of cash dividends by the directors, agents, etc., of this
foreign corporation were executed in the 3tate of Delaware, it
obviously follows that such acts vere not dons “within this State,”
so a3 to make those individuals criminally liable under the Texas
law. The authorities hold that a crime {s essentially local and
a criminal lav of a state has no extraterritorial force or effect.,
Consequently, the nature of a criminal act wvill be determined by

the law of place where it i1s committed, 15 C.J.3., Sec. 12b,
Crimes.

Unquestionadbly, it 1s the law in this State that when
a foreign corporation comes into Texas tn tranaact business, it.
thereby submits to the lavwas of this 3tate and in respect of the
business transasted is bound by such lavs. The rule of comity
does not go to the exteat of placing foreign corporetioas on
more favorable grounds than domestioc corporatioas in the trans-
action of business vithin the State, 11 Tax, Jur., Sec. ¥70;
Fhillips v. Perus, 229 8, W. 849; Fowler v. Bell, 37 S. W. 1058;
Hildebrand, Foreign Corporation, Vol. 4, Sec, 1073.

But also existing in this 3tete is the lav and general
rule vhich prohibits the 3State from regulating or interfering
with the internal affairs or management of a foreign corporation
legally doling business in the State or exercisiang authority over
the corporate functions or relations detween the corporation and
its members arising out of and depsading upon the law of its
creation. Such powers belong only to the State which created the
corporation and are distinguished from povers relating toc the trans-
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action of the business of the corporation. Royal Fraternal

Uaioa v. Luady, 113 3. W. 185; Zarate v. Ateca, 99 S. W. (24)
623; Graham v. Xew Mexico Eastern QGes Co., 141 3. W. (24) 389;
Hildebrend, Foraign Corporations, Vol. 4, Sec. 1103. The reason-
ing behind this general rule rests upon public policy due primar-
ily to (1) the want of pover to enforce orders, and to (2) the
fact that neithsr the executive offigcers, the goveraing body,

nor the homs office records of the foreign corporation are with-

in reach of the processes of any except the domiciliary courts
wvhere the corporation was coreated.

The courts of this state cannot enforce & forfsiture
of the charter of a foreign corporation for violations of lav
nor can the local courts remove officers for misconduct. Hilde-
brand, Foreign Corp., Vol. 4, Sec. 1103,

In the case of Unlon & New Haven Trust Co. v. Watrous
146 A 727, the Supreme Court of Errors of Connecituct held that
vhen moneys were ssparated from the corporate aasets by the
directora for the benefit of stockholders in the form of divi-
dends, such act of separation is a strictly corporate act in-
volving the internal management and policy of the corporation,
authorlzed and controlled exclusively by the law of the cor-
porate domicil. Ths court stated: ™We cannot control ths
determination of a forelgn dividend, nor regulate its terms,
aor decres its legal effect.” To the same effect See Hogue
v. Amsrican Steel Foundaries, 92 A 1073.

In the case of Borg et al v. International Silver
Co., 11 Fed. 2nd 147, the Circuit Court of Appeals (24 Circuit)
held that where a New Jorsey Corporation was doing business
in Nev York and Nev Jersey lawv did not make it unlawful to pay
dividends out of profits though the capital stock be in fact
impaired, it could not be validly argued that such action vas
unlavful under New York lav where the corporation vas doing
busineas. T» a similar effect, see Hamilton v. United lLaundries
Corp., 161 A 347 and North State Copper Co. v. Field, 20 A 1039.

Thus, it is seen that under the decisions, thematter
of declaration of dividends is one involving the internal affairs
and menagement of a corporation which oaly the courts of the
corporate domicil will undertake to control., Consequently,
these declsions coupled with our previous findings lead us to
the conclusion that Article 1038%a of the Penal Code of Texas
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13 not applicable to nor enforceable ageinat officers, agents,
etc., of &8 foreign corporation legally doing business in Texas,
in the absence of extenuating circumstances placing such of-
ficers, etc,, withia the jurisdiciion of Texas Courts.

As ve find Article 1083a of the Texas Penal Code in-
applicable here, we feel that your question is adequately an-
swvered and in the affirmative as far as the lavs of this State
are concernsd therevwith, but conditioned, of course, upon the
character of the Delawvare laws as the laws and statutes of that
State must determine the legality or illegality of such a trans-
action, Further, wve feel that it is here unnecessary to discuss
and wve do not enter into an examination of the possibility of
forfeiting the formign corporation's permit to do business in
this State when said corporation violates a Texas lav.

Yours very truly

ATTORNEY CGENERAL OF TEXAS

o e
M/"L By

Jack K..Aye
Assistant

JKA:zd
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