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“$he question hes arisen as to whether a water
control and improvement distrioct mey be ¢rsated out
of ter:itory situsted entirely within the limits of
an incorporated eity. Article 7880-i4 specifioelly
provides that such a district mey inolude eny portion
of the eree of sany ocounty 'inoluding towns, villages
and municipal corporations'. Article 7880-115 provides
for s separate els/ction irn that part of any proposed
distriet situated within a muniocipel corporation. 1In
this cese, there would be only cne slection precinoct
since all the territory would be within the limits of
the City of Galveston. Based on these statutes, it s
my opinion that the snswer toc the sbove guestion should
be in the affirmative but I would sppreciste your
edvices in this regsrd. ’

"I also oall your sttention to Article 7880-135 whioch
provides that a weter sontrol end improvement distriet
may be oreeted within & olity by ordinsnce adopted by
the City Cormiamion or Couneil. In this scnneoticn,

T would eppreciate your sdvice on whether or not this
seotion applies to the Oity of Gelveston, which is s
Home Rule City, and, 1f ac, whather the City Cormissioh
f:y oiouto such & distrist to include only & part of
the oity.

“Your edvice on these metters will be grestly
appreciated.”

Water control snd improvement districts may de Orgenized
under either Section 52, Art. 3 or Seotion 59, Art. 16 of the
Constitution of Texas, end Chapter IIIA, Title 128 (Art. 7880),
Vernon's Annotated Civil Statutes.

Art. 7880-3 reads in part as rollows:

"Weter Control and Improvemsnt Distriots may be
ors:nizodéundorhthg pro{isi:na of “sotion 59, of
Article 16 of the Constitutiocn for any one or more
of the purposes therein provided es Zollows: -

*Including the control, storing, preservs-
tion and distridution of its wsters and flood
weters, the waters of its rivers and streams,

for irrigation, power and all other useful pur-
poses, the reclamation and irrigation of its
arid, semi-arid anéd other lends neeling irrigs-
tion, the reclamation snd aipnage, the conserva-
tion end dovoIapmanf of 1ts forests, waters and
hydro eleatrioc power, the navigation of its
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coastal end inland waters, end the preservetion and
conservation of all such natursl rescurces of the
Qtat.: '***.ﬂ

It is our understanding thet the proposed district would
be organized only for the purpose of recleiming lends which ere
subjeact to overflow and providing dreinesge of the excessa waters.

“ection 3 specificslly provides that & water control end
improvement cistrict mey be orgsnized for the purpose stated.

Art. 7880-i provides in part ss follows:

"Such distriots may include the area of any gounty
or countiez, or any portion thereof, inoluding towns,
villeges, or munioipsl ocorporstiona. Such distriots
may inolude any county and number of counties, or sny
politiosl subdivision of the Stete, end defined d&istrioct

gﬁ‘parta of any Or sll ccunties in the Stete of Texas;
”

Art. 7880-115 provides in part as follows:

"o town, city or municipal ocorporation shall de
inoluded within say distriot orgenized hersunder
unless the proposition for the organizetion there-
of shsl) have bsen adopted by & maejority vote of the
votere therein participating in such elsction.**™

The above quoted sections of Art, 7880C specifioally
authorizt the creation of water control snd improvement distriots
over towns, villsges, end municipel corporstions. The ersation of
sonservetion districts to include ¢oitles hes dbeen expressly recog-
nized by the courte as evidenced by the case of Harris County Flood
Control Distriet v. ¥enn, 140 2. W. (24) 1098, This hss slso
been held to be possidle as to diatriotn oreated under Teotion 52
of Art. 3 of the Constitution of Texas in such ceses ez Timmona
v. Lightfoot, 146 S, W, 871; Munson v, looney, 177 . W. 1193;
€. 4, and A. . Ry. Co. v. State, 95 2, W, (24) 68).

Art. 7880-13% provides in part as follows:

"Any town, oity or munioipel corporstion may have
the benefit and powers herein provided under the con-
stitution of this “tete and may aid any distriot in
the constructlon and operation Of eny such improvements
to the extent that sasme may he an sdvantage to such
municipal corporation in the following manner:

~ "A, The ares included in eny town, aity or
munioipel corporetion be organized into and constituted

IS
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a water control and improvement distriot with

all the powers, authority snd privileges pro-

vided by “ection 59 of Art. 16 of the Constitu-

tion and be governed by this Act, by en ordinance
duly ensoted by the boerd of eldermen, oommissioners,
or goveraing body thereof, constituting seme s water
control and improvement district snd appointing frive
directors therefor.***"

The above quoted sectlions of Art. 7880 authorize the
oity councll of s city to create & water control and improvement
distriot over territory within the city. We can see nc reasson
why the Legislature may not delegate this suthority to a ecity
souncil es well as s commissioners' court. The ocommissioners’
oourt Les been delegated this suthority in sll types of conserve-
tion districts, and the legelity of such distriots has been up-
held in numerous csses. The conservation smendment requires
the legislature to make provision for the crestion of suoch
districts as are necessery to carry out the purposes of the
apendment, and does not restrict the manner in which such pro-
visions shell be made. A olty council would be & logical agenocy
as t0 territory within the oity.

. In reply to your frirat question, you are advised thast it
is the opinion of this Department that water control and improve-
ment districts may be oreated out of terrifory situated entirely
within the limits of en incorporeted oity for the purposs of
reolaiming lends which are subjeot to overflow and providing
drainage of the excess waters.

The remeining question is whether or not the City Counoil
n;y ereate s district out of less then all the territory within
the oityl

¥e have carefully studied the statutes governing water con-
servetion end Improvement districts and the cases oconstruing sald
stetutes, and we do not find any apecific suthority for the
¢reation of & distriet over part of e oity.

¥We are fully sware thet Tection 135, quoted ebove, provides
that & city mey have the benefits of powers provided for under the
Constitution - "to the extent that ssme may be asn sdvantage to
such municipel corporation”. This seems to imply thet the dlistrict
should not fncludo territory within the oity that would not be
beneritted. We 8180 note thaet sfter the distriot i g crested Art.

7880-76 requires the directors to exclude any Jr nd thet would not
be beneritted,

If this distriot lasues honds, whioh we understend they
intend to do, this Depsrtment would at the time of the issusnce
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of 8asid bonds heve t0 approve the distriot as well 8s the Yyroposed
bonds. We believe thet any cpinion rendered by this Department
wherein this question as to the suthority of s munioipality to issue
evidences of indebdtednens erises should be construed against the
munioipelity where there is sny serious doudt ea to the legel rights
to {ssus mama. This roliey has algso baen followed in this Department
in epproving bonds. Ve do this in order thet an immediste and esuthor-
- {teative determination of the question may be mede by our courts. ¥Ye
believe that th.re is& such & reasonable doudt here as to the authority
to 6reate the water oontrol and improvement d&istrioet over e pert of &
olty. You are sdvised, therefore, thet it is the opinion of this
Department that said distriot may not be oreated over a pert of the
oity.

Very truly yours
ATTORNEY GTIFRAL OF TIXAS

Claud 0. Boothman

Asgistant
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