OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hon, George H, Sheppard
Comptroller of Publie Accounts
Austin, Texas

Dear Sir: Opinion Ho., 0-7020
Re: Classification of divorced
wife for inheritancs ts

purposss,

Your request for opinion on the cg subject
has besn given careful ocongideration by tk
The facts stated are, briefly, as follows :

“his first wife, who had three ohildren, wers diyorced some

time ago, and a complete partition was had of tha z
munity property at that time, fice thqt time, both have
remarried, and decedent in his R dc subgtantial\bhe-
quests to the former wifa, : or the divoresd

heritance tax purposes, as def} si0le 7118, and
cites the rollowing . of his contention:
Lawia v, OtHair, 13 Ay san Genaral Insurance
Co, v, Riohardsop{ 132 3% and gtringfellow v,
State, 61 SW 719,

of for the use of husband
linea) descendant of hus-

: n?htor, or the wife or a son, the tax
6ne {1) per cent of any value in excess
nty-five Thousand Dollars (325,000), ete,."

The faets in the C'Hair ecase, 130 SW(2) 379,
were thesa: Mrs. Hattis O'Hair, the party assertihg the
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right %0 be placed in Claass A, is the surviving wife (not
having rsmarried) of Will O'Hair, who died in 1919, To

then was born a son, who was living at the tims of the trial,
Will O'Hair was the son of H, J, and Mary O'Halr, who died

in 1936 and 1937, respeotively, eaoh testate, and each leaving
a baquest to Mrs, Hattie O'Hair, _

The eourt, in deciding that this surviving wife should
be placed in Class 4, said,

- "The trend of deocision and legislation has
bsen to0 give a libersl oonstruotion of and to liberal-

{ze ths statute in the interest of those having some
leﬁitimato ohaﬁaofar of clalm 0 €E! donor 's Sountz,
an 1d8 rege 683 of whether there be a lega N
ship by blocd or marrisags. '

"
¢ s @

"In the ganerality of cases - - and in olassify~
ing for taxing purposes only tha gensrality can be
taken into acoount - - the considerations whioh would
motivate a father -~ or mother-in-law to provide for
the daughter-in-law would be at least as cogent aftsr
as bsfore the d4¢ath of the son. 8o 8lso would be the
considerations motivating legislative classification
in this regard. These considerationsc are so obvious
as not to require statement or sladoration, :

"We¢ think therefore the legislatlive intent to
meke no distinotion betwesn the wife of a living
husband and the surviving wife of a deccased husbdand

-gan bs drawn from the artiocle without doing violence
t0 its lapguage,™

_ "The statute itself uses the expression wifsg
in the sense of widow or surviving wife of the
deceassd, And this is not an uncommon use of wife,
exoept when, sontextually or otherwlss, it is olear
that it was intended to be used in 1ts striot lexi-
cal meaning."” (Smphasis added)

It eannot be questioned $hat the court arrived at
a most desirable result, a result which had due ragard for
the squitable considserations of the case,
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We 40 not feel $hat ths case of American Gensral
Insurance Company v, Richardson is in point, That was a
workmen's eompensation case, and the question was whether
the surviving #ife of the deceansd father of & deceased
employes, who was not the nother of the employes, and who,
after the deatl of the employse's father remarried, but
was later divorced, was the stepmother of the employse with-
in the meaning of Seo, 8a of Art, 8306, as amsnded in 1923,
The 1923 amendmens %0 Art, 8306 perzitted the inolusion as
benefiociaries thersunder "parents and séspmother, without
regard to the question of dependency,™ 1In the face of such
specifis provision, the Court said:

", s+ o W8 bslieve it was the legislative
intent to place the stespmother in the same catsgory
in every rsspeot as ths mother in so far as concerns
the benefits of the Acti and that for this purpese
the relation was no more ssvsred dy death of the
father in the ons case than in the other. , . "

Nor do we feel that Stringfellow v, State oan af=-
feot the quastlion now bsfors us, That was & murder ocase
wherein one of the grounds of ths motion for new trial
ohallenged the compéteney of one Hanks, a juror., Hanks
and the deceassd had married first cousinsi the wife of
deoceased had d4ied some years prior to the trial, leaving
twg‘nons as issus, Of the affinal relationship, the Court
said:

"Bxoeapt for ths issue resultent of the
marriage betwesen deceased and his wife, the death
of said wife would have terminated the reslation-
ship, Under the authorities, it sesms $hat by
reason of the issue the relationship is extended
beyond the death of the spouse, Under the law, as
it 48 understood in this state, Harks and deceased,
by reason of their wives being first eousins, were
relatad by affinity. . . . The sontention by the
state that the relationship ceased on the death of
the wife of the decsassd would be well taken in
the sabsence of issue of the marriage; but as ap-
plied to thie ocase %he insistment is incorrsot,
beocause of the birth and surviving of the children -



Hon., Georgs H. Sheppard - Page 4§

of the marriage. The proposition that the re-
lationship exists by reason of the lssus is sup-
ported by the weight of authority.®

It ocan be seen resdily that the rules of affinity
and intereat, leading to prejudics or possible prejudios of
a juror in a murder ocase can have but 1ittle bearing upcn
the congtruotion of & taxing statute, especially when the
taxing statute is as specific as is the one bdbefore us,

Let us consider the effeot of the divorce upon the
relation of the dscedent and his first wife in the oage
bafore ue. It is sald in 15 Tex. Jur. 560, seo., 93:

"In Texas, a deorse of divorce is absoluts
from the d4ate of 1ts entry unless set aside or ap-
psaled from, It has the legal effeot of conclusive-
ly ostablishig% the status of the E%rtlea as sigglc
Eersons, operating, 8 been skiad, in rem and tar-

ating the marriags relation.” (Emphasis sdded)

In Stuart v. Cole, 92 S 1040, the court said that
a deorss of divorce "terminates the marriage relation,"

Regerding the relative stetus of the fathsr and
mothe r toward their ohildren after divorce, and the effect
of divorcs upon the status of the wife, the Court in Gully
v. Gully, 18/, SW 555, 559, salds :

"when a divorce takss place he (the rfather)
is stripped of this superior authority, the wife is
enancipated from her subordination, and yehabilitated

with 81l the rights of a feme sole."(Emphasis ours)

| In Shook v. Shook, 145 SV 682, which was & dis-

pute batween divorced parents over reaponsibility for sup-
port of ohildren, and the status of the parents, the Court
said! .

"After the rendition of the judgment for
divorce, J, O, Shook's status was that of an un-
mrried man, the relaticn with his wife having besn
severad, and she then oconstituted no part of his
fami ly . "
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The existence of issue, vel non, has no dearing
whatever upon the finality of a decree of divorce. The
divoroed wife thereafter isg a feme sole, is no part of
the family of the hushand, has no obligation to him, nor
hes he any obligation to her, Both are single persons for
all purposes. The questions of issus, or liability for

support of ths issus, have no bsaring on the case hefore
us.

Under these authorities, the divorced wife i
not a person "having some legitimate character of claim
to the donor's bounty", and consequently there is no-
occasicn for a liberal construction of Article 7118, as-
suming arguendo that there is room for construction of
the n:zaning of "wife", to attempt to incluie the former
wife within the classificaticn therein provided for.

A divorced wife cannot be included within the designation
"wife™ without doing violence to the language of the
statute and to the legislative intent. It is the opinion
of t¢his department, therefors, that the divorced wife
properly sbould be clasdified as such “"other person”
referrad to in Article 7122, and that she is subject to
the provisions thereof,

Yours very truly,

ATTORNSEY GENERAL OF TEXAS

o Doty 2 W,

Arthur L., Moller
Asalistant
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