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Daar Eir: Opinion No. 0=7040

Ret (1)} vhether a sum peid ocut
in compromise of a will
contest is taxable to the
benariciaries r the

sbyterian

From your letteras of reque
Estate of Kra, ¥, A, Manley, Dece
furnished by you, we state the foll a0

Mrs, ¥, &, Hanley died
tate of approximately 86
of personal property &
provision disposing s 8 idue of \har\estate:

9lbh, leaving an ean-~
made certain baquests

d¢sike that\all cf ny property,
xnay die selzed and posssssed of,

he preoceding paragraph, after

debte, together with all of ths

3 probéting of this will, shall

le in equal shares in the

f the Fresbyteriaan Chureh in the

nly known as the Southern Fresbyterien

the Southern Fresbyterian Chureh); and
ymexit of al)l my jJust debts, I give, bequeath,
and devise to the aforesaid Hiniastera' Annuity Fund of the
Tresbyte Church in the United States (ocommonly known

ag the Jouthern ¥reabyterian Church) and the Fresbytsrian
Chureh in the United States {ecmmonly known as the Southsrn
Fresbytarien Church) in equel shares, the remsinder of all
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the propaerty I may own or de interssted in at the time of
my death, in fee simple, to manage, sell or dispose of as
they nay gse proper.®

A ocntest of the will was made by aséven nleces and nephews.
Cn June 7, 1945, ths Judge of the County Court et Lsw of lLallas
County entered an order directing the temporary adminiastrator of the
estate to pay the contestants the sum of 3,000, This order reads
in part as follows:

"On thils day. . . ooming on %o be hsard the
application of the Temporary Administrator of this Estate
for appreval of a proposition to settle ths contest brought
againet the probate of this will by certain contestants
e o« +} and it aprearing to the Court that all the parties
at interest have agreed to the proposed ssttlement; and
that it 1s to the advantage of the benefiviaries of said
will , . « repressnted herein elmo by spsois) ocunsel, and
that said proposed settlement i & ressonsble, just, and
business like Aaisposition of what may be a dangerous, long
and sxpensive litigetion, it is therafore ordered that the

roposition to settle seid contest by the paynment of
57.800.00 to the contestants, be and hereby is approved;
and the Temporary Administrator is hereby ordered and
authorized $o pay saild smount, . ."

After this compromige, the will was sdmitted to probate.
In preparing ths inheritance tex report, the exeoutor has taken the
position that the $7,0006, being $1,000 to sach of the contestants,
should bs smet up as their distributive share of the satats and
taxed to them., Sinoe each of the contestents would have en exemption
in excezs of 41,000, this would result in no tax from them for any
part of ths $7,000,

For a statement of the faots regerding the second guestion,
we quots the following from the letter of J, i, MoMillin, your
Inheritance Tex Auditors

"The sacond question arises as to the taxability of the
portion of the Estate which wes willed to the Fresbyterian
Church of the United States. The exscutor, in prepering the
inheritance tax report, showed this baquoué ae taxable and
with an exemption of only $500,00., The Representatives of
tha Zstete now oontend that thie was in error and ths antirs
anount is non-taxable as golng t0 a religious organization and
is tc bs used in Taxaa.
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"The Freabyterian Church is organized along the rfollowing

line: The local churches in & certain ssetion are organized
into Fresbyterles, A number of Presbyteriez conatitute a
aynod, Tha governing body of the Chureh is called the
General Assembly and 1s made up of representatives from

the varioua Tresbyteries, The General Asgembly mests
annually and at thess meetings paseses orders, resolutions
ete, and direct how the business of the Churoh $s to be
condueted. These directives ars for the guildanocs of

various Boards oreated by the Usnerel Agsembly and through
which the bdbusiness of the chureh is oarried on.

"The General Assembly ia an inoorporated body under
the laws of North Carolina, Ths Gensral Aasembly hagz
oreated & Board of Trustees whose office is looated at
Charlotte, North Carolina, When baquests or donations of
i:ropqrty are received by the Chureh, the usual procedurs

a8 for the Board of Trustees to take chargs of bandling
this property. The income or other FProoseds from these
properties ares distributed by the Trustess in acaordande
with d4ireotives from the General Assembly. In cage of
propsrty bequeathed or donated for a apecirfie¢ purposs, it
- is handled in agcordance with the terms of such baquest or
donatien. VWhen propesrty is received by daequest or donation
and no specific purpose is indicated, the propersy is used
for any purpose whioch the Genersl) Assembly may think proper.
It oan bes spsoirfiec Airective order funds whioh it has on
hand used for & spe¢ifico purpose or in & spee¢ific area, In
the instant case, the Gensral Assembly by resclution
direoted thet 1/2 of the Mrs, F, A, Kanley Eatate be used
in Texas, The Treasurer of the Church advises me that the
Chureh spends aprroximetely $13,000.00 per year in Texas
and that 1/2 of the funds derived from this estats will,
under the dirsoctive mentionsd, be used in Texas.

*The Ceqneral Headgquarters of the Preabdbytsrian Churech
of the United States Is located at 1120 Libdberty Bank
Building, Dallas, Texas and has bean locatsd in Dallas
since 1922,

"I declined to allow the 1/Z of the estate going to
the T'resbyterian Church of the United States as exenmpt.
It 48 apparent from the ¥Will and from the manner of
orgeanization of this Church, that thess funds could be
ussd for any purpose and at any place that the General
' Assembly should d4irect. In othar words, its use was in
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no sense limited to Texss, it appasrs to me that the

real question presented i: whather the resolution passed
by the Gensral ss58ably after decedsnt's deaath %o the
affect that 1/2 of thie astate was to bs umed in Texas
would change the general rule and make this bequest sxeupt,
In this conrsotion, 1 call your attention to Attorney
GCeeral's Upinion #0-2816, This opinion c¢alls attention
to the case of “an Jacinto Nstional Bank ve, Sheppard,

125 ¢, *, {28) 715, in wiich the Court stated as follows:

*Nor 414 tha Will of ''ilroy requirs the funds
derived from his devize to be used in Taxas,
Clsarly under the Charter and said Will, the
benaeficliary corporation gould have used the
devise anywhere the direotors, thersof, should
determing in their meatings in Chio,'

It appanrs from the Attorney General's ruling that thsir
position is that the Will itaelf must limit the use or
the propsriy ilnvolved Lo the State of Texas., This would
ssem to be especially true when the property is willed

to an organigation whioh by its very nature expends its
funds over a large arasa and of whioch the Ststs of Texas.
is only a part., As pointed out in the sttorney Caneral's
Cpinicn if an sgreement after death of ths dacaedent was
permitted to change the taxable atatus of a beqguast then
there would seenm to be no reagon why other taxable bane~
fiociaries would not bs entitled to so ocontraet. A& bsquest
to a non-relative might by this procsedure bacoms taxable
to a peracn with a higher exemption snd escape tax
altogsether,”

Your first questlon has been passed upon and asttled by
Orane V. Menn, 162 S,W, {2) 117, (writ of error refused). In that
case thers was a will contest, and the will was admitted to pro-
bats By an sgreed Judgment of the Frobata Court which incorporated
in it the settlement agresment rsachaed betwein the parties, Appellant,
who was the pereon named in the will to receive all of decsdent's -
property, contended that only tha sum of #98,,84,82 passed to her
and that she owed taxes to the 3tate on this amount, and that she
owaed no taxes on ths balance of the estate whioch was given to the,.~
gontastant in compromise of tie gonteati, The court reviewed ths
authoritiss and held that the entire astate was toxable to appellant,
The raticnale of the opinion is as follows:

"It is our viev that she d41d receive all the proparty
by the terms of the will., The court oould not alter tha
will and the fa¢t that she gave up a part of the property
t0 make good her title to the balance 444 not alter it.”
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Gr the contention that the amount received by the son, who
wag the contestant, was not raceived from appellant but was recaived
fyom the father's eastate by virtue of the laws of descent and dis-
tribution mince his right to malntain the contest was derived solely
from his stetus as an helr of the tastator, the court said:

"e ¢ o legardless of the sgrssment which brought it
gbout, the fuct remains thet the will of the decedsnt was
probated and by the teras of it appsllant reoeived all of
the sstate,. ‘ithout probating of the will ghe would have
g0% no part of ths eatate, By agreeing for the contsgstant
to take 2 part of the estste which the will gave to her,
she purchaszed har peace and thersby secured unguestioned
title tc ths dalance, 1t in true that the son wes able to
maintain the ccntest heocause of his heirship, and so in a
asnse being an heir 4id enabls him to get a portion of the
estate, But appellant 414 not ocnsent for him to share
the estate bhaosuse he was an heir hut only beocauss he was
8 contestant of the will whioch gave all of the estete to
her., Thera 1s nothing to indloate that the son would have
gotten anything if he had net contested the will, or that
other children of the dscsdent, if he had left any, would
have shared in the oompromiss settlement had they not bsen
parties to the e¢ontsst, Both the appellant and ths probatae
court dealt with the sol, not ae &n heir mercly. but as a
contastant of thﬂ will,”

_ A clopely analogous situation wae reviewsd by this
department in Cpinion No, 0-6035, & copy of which iz encloeed here-
with, and it waz held tha$ the attorney's fess 123 quesation should
not be deducoted bafors computing the tax.

In answer to your rirst question, it is ocur oplnion that
the £7,000 paild out ir compromise of the will contest 1sa taxable
to the two benefiociaries under the will,

%e pasa now to a consideration of your second question,
which arises under that portion of Artiels 7122 which reads ss
follows:

"Provided, however, that this irtiele shall not apply
on propsrty paasing to or for the use of the United States
or any raligioua, sduoational or chari“eble organization
vhan puch bequest, dsvisme or t 3 be used wit this
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Ths majority of decisions from other jurisdiotions, under -
similar statutes, do not allow exemptions from the peayment of an
inharitanocs tax to a foreign religious, charitsdble or sducational
eorporation, aven if it c¢arries on soms of i1tz work within the gtats,
The renecns for such rule have been stated variously as followsi

"Taxes mugt be raised for the support axd conduet of
the goverment, Txsmption to cheritadbls, sduomtionml, and
religlious organizations is bottomed upon ths fact that thay
rendsr sarvice to the state, for whioch reesons they are
relleved of certaln burdens of taxation, The sffect of an
exemption is equivalent to an appropriation, It ocannct be
gald to have be¢n the intent of the legislature to make
appropriations for the benefit or maintenance of foreign
oharities, which, at best, have a remote chance only to
banefit the oitizens of this atate,” uiorgan v, A, T, & 3.
F. Ry. Co., 116 RKan, 175, 225 ¥, 1029, 3, i, L. Re 625,

"3hile ws may assume that the Californis oorporation
would faithfully sxeocute ths provisions of the will in the
use of ths froporty. yat the state would have no visitorial)
powar enabling it to enforee compliance, True, the oor-
peration is registered in the state and pesrmitted to do
business therein, but it is not compslled to remein in :
the state,” In re Thonmas's Zatate, 185 vash, 113, 53 ¥(2)
305, . o

*It is the pelicy of soclety to encourage hensvolenss
and charity, But it 1ls not the proper function of a state
to go ocutside its own limits, and devote itz resources to
support ths oauge of religion, sducetien, or missions for
the benefit of mankind at large,"™ Humphreys v, State, 7C
Chio 5t, Hap. 67, 70 F.E., 957, 65 L.R.A. 776,

These rules have bean oited with approval by the Court of
Civil Appeals in San Jecinto National Benk v, Sheppard, 125 3W(2)
719, Although that case was controlled by statutes as thay existed
in 1931 (at whioch time Artiele 7122 provided for an exemption "if -
passing to a religious, . . ., Organization locatsed within this
State and the baques s to 8 within g 3tate™) and the
statutes have been &mended sinae Lo remove the ation of location
of the organization, the observation of the ccurt on the limitation
of uss within this “tate, as quoted by you in your requsst, is the
only expression by the courts of this Stete on the matter. It is
probable that the courts will follow this view in construing the
presant Article 7122,
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In sccordance with this
is nedes exempt under Artiocle 7122
requirsd by ths tsrms of thse will

the powsera of the besnefliciary are

183

- Fags 7

expression, we feel that a baguest
only when the bequest is specifically
%6 be used in this State or when

limited in such a manner that it

cannot legally make usge of the bequeat outside of this Gtate. The
smendments of Articls 7122 4in 1931 and 1933, rsmoving the requirement
that the cornorate beneficlary be "lcoated" in this Gtate indioate

a clear legislative Intent to put forelign and domsetio corporations
of this type on the pame footing if the bsquest 4z requirsd to be
used within this State,

¥rs, Xanley's will begueathed and devised to the I'resbytsrxrian
Churoh of the United States one half of her propsrty "in fee zimple,
to manage, sell or dispose of as they meay sae propar", and without
any limitation as to place of its use, As stated by your Inheritance
‘Tax Audisor, the affairas of the Churoh are conducted by and under ke
supsrvision and gontrel of the General Aseembly, which 1s incorporatad
under the lawa of Lorth Oerolina, The General Assembly is the actual
reoipient of the property, Hance, the property hes been recaived by
the foreign corporation, and the asseantial ocontrol of its diaposition
19 in that corporation ovexr which this State has no visitorial power
or supervision, The Cenerel Asrembly, in the adminietration of the
business of the Church which, by its very nature, extende over a.:
largs area of which the Jtate of Texas ie only a part, must expend
its funde over such large area, The ares is not, by the terms of the
will itself, restricted in any way, Under all of tke Tules stated
above, this baquest 1s without the axemption contained in Article 7122
and 1s subjeoct to the inheritancs tex,

We are rsturning herewith your file on this case,
[

Vary truly yours,
ATTORNZY OENEBRAL OF T3ZXAS
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