OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable T. %X. Trimble

First Aasistant

State Supt. cof Publlic Insitruction
Austin, Texss

Dear Sir: Opinion No. 0-7048
Re: Bale of school bullding of

elemontary school district

by trustees of &l high

school, '

Yo have received your letter of Jul
you requesi the opinion of this department
matter. Your letter of request was gccompen
by the President of thk Board of Truu ses and the Juperinten-

, 1546} in which
abgve captioned

1striect by sunexing three
common nchool diatric o8 Independent 8chool Dis-
teict. The qusatio-‘
to the sale of

the boerd of trust
follows:

- bu Jding® of\theae three districts by
a:s of the rukrel high séhool édistrict. The facts

sehioe]l district, A)]l scholastics

ng L attended the 3an Marcos Inde-
peddent S8chool District by contract. Since
foymetion, all scholestics, including

in the elermentary grades, have attend-
chools located in the City of S8an Mercos.
frame school bullding and & teacherage owned
by A are not used and are rapidly deterliorating.

2. School District B until 1945 maintgined for
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3.

Anglo-American students elementary
scheol through the 7th grede in its
school building. However, for eight
yoears its high school students have
attended the high school of San Marcos

TM-wndnhf Sohonl District, Prior to
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the formation of the rurel high school
district, tuition for such students vas
paid from local funds of school district

B, After the formation of the rural high
school diatrict and before the commence-
ment of the 1945-46 school year, it vas
determined that the Anglo-American ele-~
mentary students should be transported

to and taught in the elementary school
located within the City of San Marcos.
Accordingly, this was done, and no school!
for such students vas maintained in school
district B: A Spanish-Asmerican elementary
school has been maintained in the district
prior to and since the fommation of the ru-
ral high school district, During the achool
year just eoncluded the average daily atten-~
dance of such Spanish-American studenta wvas
9., This school was the only sahool maintained
vithin the district during 1945-46,

School district C has maintained no school
for Apglo-American students for more than
eight ysars. All such scholssatios, both in
elementary and in high school gredes, have
&ttended city schools, and tuition vas pald
until the formation of the rural high school
district. An elementary school for Spanish-
Awerican scholastics has been maintained bdoth
prior to and after formation of the rural high
achool district, In 1942-#6 the total enroll-
mont of this school waa %1; however, the aver-
age daily attendance was only 18.2,

In connection with these facts the following questions

are asked:

“Under the facts above-stated can the trustees
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of Sep Marcoe I, S. D. (1) discontinue eech &nd all
of the schools {or all thereof except the said two
Mexican schools, if it be deeirsble to continue the
same) in the former common school districts; end (2)
petition the county boerd of school trustees of lLieys
County, Texas, to consolidate esch of seld former
school districts with Sen Marcoe I. 5. D. for ele-
mentary achool purposes? Uhould the county board
see it to make the order effecting such consclids-
tlon, then would the truastees of San Marcos I. S. D.
be in position to sell snd convey and passz good ti-
tle to sald property, situsted in the sald former
common school districts? . . .7

You esk further, if the ¢ounty board does not see fit to
pess the consolidetion order, what recourses the San Marcos bhoard of
trusteo» would have, and &lso, 1f the Ban Msrcos boerd of trustees
cannot pase title &8 outlined in the ebove quoted metter, vhat pro-
sedure should be fellowed in the conveyensce of ssld property.

| That part of Article 2022f dealing with sbolishing and
sonsolidating elesmentary school districta and the discontinuence
¢f schools vithin elementary scheol dlistricts reeds &s follovs;

"The county board of scheol trustees shall not have
the authority to abolish or consolidete &ny slemsuntery
school district alresady established except upon the vote
of a majority of the qualified electors residing in such
elementary district; provided that vhen sny school withiln
an elementsry district fails to have an &versge daily at-
tendance the preceding yesr of &t least twenty pupils 1t
may be discontinued by the board of trustees of said rural
high school district, and said Jistrict mey be consolidsted
by the county board of school trustees with some other dis-
trict or districts for elementery school purposes; . . .~
{Emphesis supplied)

Upon first glence it wvould appeexr thst if the aversage dally
sttendence of &ny school within en elementary district were below
twenty, then that school could be discontinued snd the entire dis-
triet could be conscllidated vith another district or districts for
e%emnggggx school purposes. This, hovever, is obviously not what
he Loglslaebure intended. Assume that in &n elementéry district
four eiementsry schools were meinteined, thXee vith more than 100
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students and one vith orly 10, Then & literal following of the
statute would mean that the district could be oonsolidated, as
outlined, with snother district for elementary school purposes.
The absurdity of such a conclusion is evident, It 1s our opin-
ion that the lLegislature intended, and the statute should be in-
terpreted to lnclude, all elementary scholastics residing in the
district. In other vords, if the average daily attendance of all
elementary scholastics residing in the district falls belov twen-
ty, then the school or schools can be discontinued and the dis-~
trict could be consolidated vith another district or districts for

slementary school purposes.

Even vith this interpretation it wvould appear that the
situation under consideration would fall sqQuarely vithin the pro-
visions of the proviso providing for the c¢onsolidation of a school
district whose averase dally attendmnce falls belov tventy, for in
sohool district A no elementary puplle attended school within the
district, and in achool districts B and C the average daily atten-
dance in each of the Spanish-American elementary schools, the only
ones maintained, was belowv twently.

Hovever, let us examine Article 2922f further, which
article provides, in part:

“Whenever one or lore common school districts are
annexed toc a common school district or to an indepen-
dent district under the provisions of Section 1, such
common or independent district shall maintain eslementary
schools of such classification as the county board may
designate in each district so annexed, for the same
lenzth of term provided for the schools of the said
coumon school district or indepsndent district. , ."

In interpreting this provision the court in the case of
County Board of School Trustees of Limestone County v. Wilscn et
at (Tex. Civ. App.), 5 8. W. (24) 805, stated as follovst

" . . When two or more districts are consoli-
dated under the articles above referred to (Articles
2806-2815), each district loses its separate identity,
unless it be for certain limited purposes Iin connec-
tion with taxation, and they together thereafter con-
stitute & single district as though they had never had
separate existence. In such caass elementary schools
may be located by the board of trustees of thes consoli.
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dated district as need therefor may sppesar. R. 8.
art. 2811. On the contrary, vhen tvo or more com-
mon school districts are grouped to form a high
‘scl;ool din:riict, uma:ov: shown, each 9%0 such dis-
cts retains its ntity, and sepsrate slemen
sghools must ?ﬁ'@.ﬁsﬁ g orein. E 5. art. 5& . "
tic To .

Faren -

insertion an 1s added

Therefore, it 1s seen that under the statute &n elemsn-~
tary school or schocls must be maintained in each of the annexed
districts. Of course, it is included in this mandate that & sat-
isfectory school must be maintained and a school or schools ful-
1y adequate for all elementary scholastics residing within the
elementary district, for it wvould not be presumed that the Legis-
lature intended that an unsatisfectory school or a sshool for
only a certain cless of scholastics gould satisfy the statutory
requirement.

We have been advised that the elemen scholastios of
sghool districts A, B and C vho attend the elemen school lo-
cated in the City of Ban Marcos dc¢ so by sgreement between the
board of trustees of the rural high school district (San Marcos
Independent School District) and the residents of such slemen-
tary districts. Ve have been advised thset prior to the time
that sush pupils started attending the eity schools, each dis-
trict had & dally average of more than twenty pupils, and, fur-
ther, that the anuz dally attendance of pupils froms each of
the elementary districts vho attend the eity sehools is in ex-
cass of twenty.

In Weaver 0t &1, v. Board of Trustees of Wilson Inde-

ndent School Distriect (Tex. Civ, App., W. E. Ref.), 184 3. v.
?;d) 864, a singularly » ar situation to the one under consid-

sration was before the court. In that case a rural high school
diatrict had been formed by the annexstion of Morgan Independsnt

-Behool District to Wilson Independent Bghool District. We quote

fyom the opinion of the court:

Ly
- 4 ¢

"An elementery school was maintained in the Morgan
school district for oue year following the election hut
for subsequent years the elementsry pupils have attended
the Wilson school, and the Morgan school properties have
not been used for school purposes. Btate sghocl authorities
have recognirzed the nev district. The two buildings '
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advertised for sale are t.uchor-‘ homes located on the
- Korgan school grounds. . o

The court further ststed:

»
« o o

*Article 2922f provides, in sudstance thnt the
county board of school trustees shall not ﬁl
authority to abolish any elemsntary school d&str:ct
already ostablished except upon the vote of a or-
ity of the qualified elesators res in such dis-
trict, unisss the average daily at o for the
preceding yoaxr falls be ov w.nw. it 3

elsction in RGTZan ct vhn'oin t ujeruy
of the qualified voters !hwm 4its adolttion., . .*
{Emphasis supplied)

The eourt held, in effect, that the school dlistricts
foming & rurel high school distriot did not lose thelr fdentity
thereby, did not ceass to bave xn indepsvdent axistence, and, fur-
ther, that the board of trustees of the rural high sohool dis-
trict bead no authopity to sell the apnexed district's schoel prop-
erty. See also Chastain v, Mauldin (Tex. Civ. App.), 32 5. v. (2a)

235,

You are, therefore, advised that the part of Art, 2022f
doaling vith ths discentinustion of schools whose averege dally
attendance was less than tventy Htipils and consolidating the dis-
triot with another district or distriots by the county board of
school trustees for elewsntary school purposss is nol applicable
to the sitsation under considerelion for the resgon that under the
facts ss cutlinod herein each sohicol distriet (1) had an averege
dailly atiendance of more than tventy before its students started
attendipz the eity sohosl, and (2) the average daily attendance of
pupils mesiding in each district vheo attend the district schools
and the city school 1la in uxoess of twenty.

You are further sdvised that it is the opinion of thie
departsent that the board of trustees of ths S3an Marcos Independ-
oent Sehool District hes no authority to sell the uliliding and lands
of school districtas 4, D and C unless and until sn election Is

held under Article 2922f or Article 2606 whereby such school dis-
tricts are consolidated. State vs. Cadenhead, 129 5. W. (24) 743
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{tex. Clv, W. K. Ref.}; ¥eaver ct al, v, Board of Trustess of Wilsan
Independont School Distrlet, supra; Chastaip V. Feuldin, supmag
County Board of School Trustees of Limsatone County V, Wllson,
SUpre.

This opinion does not pass upen the authority of the
board of truatees of a rural higk sehoal dlstriet to dispose of
the wﬂdv-u.wu of a former elemsntapy school) district whose sehool
18 discontinued because of an averege daily attendsnce of lezs
than tventy and siich schasl fistrict has been “eonsolidated by
e coumty board of schoel trustese with aome other diastrist or
distriatas for olamentary school purposes.”

Very truly yours
1 ATTORWEY UBKERAL OF TEIAS

O

g’ V. _
Assistant




