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, . Ret Applicebility of the Texas
N : Stocl: Tranafer Tax (Artiocls

- ’ 70472, V.4.C,2)
" T txansactions in

-Your raguest for o 1qion and ths attuchad lnsthuisats
presant . the follov11~ ract .

Amcrican aorar & Light shany :mzrican") Nd Nac~
tric Fower & Lisht Corporatids (5 Nc') ara Lal
corporationa, and razisrterc® h TINA LY rub31di"ias
of #lectric Zoml & Shars - Comsaz o an owasd all of
the coxaon atock of FPaows Fox- Lipp Cenpuny and of
Texag Zlactric Sexwics Spany ) Texas corpurations,

and IFlagtric ov

sqoc? of Ballas
rower‘k‘L,ch

LT

o. v {'-’

\ ‘Fursuant Q £%a rcf,.s tqder t .u51*c U*ility
- Yolding Net\of 1938 (1% U.S.C.A., ¢h. 2C, foctions
/ w £n¢ ’ i " - ‘-' . L" L’ uc'."‘ ’C"‘ll,’) '"'ld OI

5 & A U u'uge Coxmission aﬁIrGVud tho

;nsrie o of nAAMay Maxag Corporation, Texna

ANay (“Nxpg Ut ﬁlitins“), end arnprovod tha

\ﬂe;ncnn to $ransier o Tenas Utilities all
LAl of Taxss Yowar & Lish4 Company, and

) ¢f Tsxns Slsotrie Servics Conmpany, to-

irticn to purchage the sald 50 sharss; and

“r~u~~n1 o“ Davag Ut il;tiaa to nu"chuba. nLE=

Slootrie priod to ths organization of Texae Ugilitiss,
from Hlectric tha 9Li: of tius sharss of tha mllas owar
& Light Conndny. In sdditioa thergto, the Gecurities an
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B;changc cmﬁsit;n ordered the following: '

l, That American ¢ffsot 8 oomplete severance of
control of Taxas Vtilities and its gubsidiaries, "in-
oluding ths tersination of all 1nt°rloch1ne officerhsips
end directorships between Texas Utilities (and ‘its sube
sidlaries} asnd Amgerican and othsr comnaales in ths 3leo-
tric Bond and Chars systen and sny othar relationshipa,
contracts or othar arrangexsnts which aay aid in the
rotention bf ccntrollina influcncs.” )

3. That Amorican and Eleotrio be dissolvad.

Tha transfbr of the atooks of Toxss Iovier and Texas
Blectric to Texas Utilities tcok placs ocutside cf the
Gtate of Texas, 8nd wa3s affectsd by onliorssnent and de-
livery of tho certificates, in accordanoce with the pro-
visions of the Unifora Stoci: Transfar Act (articles

1358-1 to 1358~26, V,5.0.5,).  The purchesg by Texas

Utilities of the stock of Dallas Fower & Lisht 8lso tooh
plaoe outside of tho ‘State or Tezne. - ,

Ybu ask thn rollouing qneationax

1, Arq any of these transaotiona eubjeot to the
Toexas Stookx "rsnerer Tax? .

"2, -If ths answer to the abova: queatiou ib- "no"

‘then will the tnx becoms Cdua when tho trawsfcr ig mnde

upon the books of ths gorporations in Texau

qaction 1 of the Stock xransfer Tax. Acu proviues
in part as follous:

"Thare 1s hcrab" 1mposad an& lsvicd a tax
‘a8 hereinaftar providod on &1l sales, efreemsnis
.t0 sell, or mamorandz oOf sales, &xnd 811 deliveriss
or transefers of sharesg, or certilicates of stock,
or cartificatess for rights to stoelr, or cartifi-
oztea of fapo=it represarting an 1ntezast in or
rapraossntine certificates nade tsxoble under tnia
fgcqtlen, in any dcasstic or foreigm association,
eorpany, or ccrporstion, or cortificates of
1nterost in any business ccnductaed by a trustes
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-or trustses nale aftor the effectivae date
hereof, whether mads upon or shown by the

. bodks of the aszsociation, company, c¢orpora-
$ion, or trustes, or by an assiganent in blank
oY by any delivary of any papsrs or agreenant
or csmorandun or other avidence of sale or
transfor or order for or agrsament o buy..de™

One exemption from the tax isrstatqd in this iangnagq:

“It 4s not intended by this Artiole to impose
. 8 $8X 4 o « In respsct to sharas or certifiocatss
of atock, or ¢arlilitates of rights to stocks, or
.eertificatss of dapopit repressnting certifioatss
0f the character taxed by this Articls, in eny
donsstic essoclation, coapally, or corporation, it
-neither ths sals, nor the crdsr for, nor agroes-
aent to buy, nor the egreement to sall,ror the
- mgmorandun of sale, nor the delivary is made in
- ¢his State ead when no act necessary to effsct
the sale or trancfer is done in this Stats, ™ -

Under Article 133L, R, S, 1925, the stock of any
corporation ersated under tha gansral law of this State
could ba transferred only oa tha beoks of the corpora-
tion. Under such state of ths law, this departzent held
in Gpirion ¥o, 0-3713 that the tax leviad by Article
70470 is 2h exclise tax upen ths privilsge of trunsfarring
_sharss or tertificatos of steek by sale or gift, and that

though the tax msasure cannot hevs oeny extra-territorial

opaxution, ths tax will adcrus and .bacome payabls if any
one of tha followinz transactions or evants occurs withe-
in ths State of Texasy -

{1) An exocoutory contrict or axreemsnt to sell
shoras or oertificatze of utocok, vhether oral or evidencad
by "bill or memorandun of ealg® raquired by Section I of
thae Act, o Lo .

{2) An cxacuted contract or sale of shares or
eartirfieatas of etock, vhether oral or evidenced by
the "bill or menorzadun of s3le" raguired by Section I
of the Act, .

{(3) A delivery of sharas or certificatsa of stock,
ete. '
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'(4) A transfer of sharss or certificatas of stook

the officisl books and records of tha corporation,

“This oplnion statses furthers

®e o o If each and all of the taxable trans~

" actions snumasrated in tha statute and above,

transpire bayond the territorial limits of Tazss.
except the trasafar of such sharss or certificates
upen ‘tha cartificata books, transfer ledgers or
othayr propsr official records of the Texas Gulf
Sulphur Coapany, . . « end this latier act or
traansaction is caused and raquired, under the
mandatory constitutional and statutory provisions
above discusaed, to bs dons and recorded in Texas,
then such transfer will ba subjeaet to the exciss
slamp tax in question. 4 « "

Then, in 1943, tha Lesislature of Texas enactad the

tnirora Stock ransfer agt, and expressly rapealed said
~rticle 1334, Lection d of
provides:

thn Unirora Tranarar Act

“wpstle 65 & cortificuts and to ths sharas
repragentad tharedy can ba tranaferrsd onlyz

*(a) 3y delivery of the certificatoa sn<
dorsad eithar in blank or to a spscifiecd parson
by tha person appsaring by the certi’icatc to ba -

the owner of . tha ‘sharss representsd thsreby; or

“{b) By dolivery of the certificate and a
separate docunont ccatairine a writtsn aasisn-
nenty of thoe certificate or a power of ettorney
to ssll, assign, or transfer tha ssus or ihs

‘phares rsprasgsnted thereby, siznsd by tha porson

appoaring by ths ¢ertificats to be ths ownar of
tho sharss raeprasented thorsbye o« « «

“The provisions of thin ssction shall be
applioable, althourh ths charisr or articles of
incorporstion or code off repulations or by-lows

. of the cor-oration issuins, the certiticats and

the certificato 4itsalf provide that the shares
reprasentsd thoraby shall ba transforabls only
én tha bovk ol tho corporation or shall b regis-

tored by o razistror or transferred by a troncfor
‘Sents "

-
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. The pansaga of this aet has had no -effect upoan ths
pperation and application of the taxing sct., This &s
to say, whers the endorsenent and delivary of ths ocerti-
ficantes takas plecs In another Jurisdiotion, such trans-
ections atill are not tazable under aArticle 70.72.

Vs pass ﬁuw %o a consideration of your sacond.
question, _ A ARNE

Kew Yorxk has sdopted the Unifora Stock Transfer
Aot, and has a Stook Transfer Tax Act upon which that
of Texms was f0dqlaed,s In reapects material hore, the
taxing set 1s ideatical with ~rticle 7047a. 7The
nepertaent of Taxation and Finance of Lew York on
July ), 1942, issuad a bulletin called “Infornstion
Relsting to the Styck Transfexr Tax Law" which contains
tha following: s ]

;.!Aft;olg 14. Exanples of taxable transaotions,

" %6, The transfar of stock on ths books of
.the. oorporation within the Stats regordlsas of
" shiera the othor escts in eonnsction with tho sals
or transfer of the stook wers dong,"

A gompletad tranafer of stock may involve -sevaral
roparats transasctions, It 48 not nscossery that ell guch
transaotions tske place within tha tazlnz Jurisdiction,
but the tax attaches if any ona or mors takes place.thare-
in, It has beon said that if env part of a transfer of .
stock which 1s necessary to vest in ths tronsferse cca- ..
rlete ovmershin of ths steck takes place within the taxing
3urfsdiction, a gtock tra;sler tax is payabls. lance, if
6 transfer on tha books of the corporation takes plaes
in ths taxing Jurisdiction a stoock tranafar tox is pay-
able {Christy and ifolean, The Transfer of Stock, “econd
dition, pape 546, Sec, 362,) for such transfer on the
books doses invest the trensferce with rights, powers &nd
privilages of owunership of tha atock whieh ha doss not
have by virtue of endorsemont ond dalivery of the certi-
Ticataz alons, : '

To answer your quastions catezorically, nons of the
transactions set forth in the stateasnt of fdcts is sube
Jaot to the trazsfer tox for all of thaa occurred withe
Cut the torritcrial Jurisdiction of Texus, dubt when the
transfer is mede or shovin upon th: books of tha ccrpora-
tionz in this Stute, such 4p a tuxadbls event and the tax
uat bs poid, : . .
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It 48 contonded by ccunsal for American and Eleotrie
that "froa e tax standpoint, American Pouwsr & Light Con-
r“:{ by morely exchanging ths sgourities of Texes Yovar.
», Lizht Company and Taxas slectric lervica Conpany, which
it previcusly oimad, for the macurities of the TeXxes
utilitias Couapany, has not caused & change in ths equity -
ovnership of the two compenies involved, . » . In effact
the transfar of the svock cartificatag, frca American
jowar & Light Conpany to Texas Utilities Couprny resultsd -
sinply in changing the ownorship fron ons hend $o the
other sings <merican Fowsr & Lisht Coapany owns all of
the pscuritiss of Texas Utilities Company,™ -

It such be true, Amsriosn is falling ahﬂ rarusing
to coaply with the sxprass orders of the Saocuritias
ond Zxchangs Coonission to rid itself of all control of

. the Texas utilitiss conpanies involved, and it camnot bs

rresaxedl at thie ting that American will so fail amd
rafuse to comply. T L ~

Yurtharaore, it cannot bs said in law that:Amorican,
6 Maina. Corporation, 46 .ona end.the -some es Tezas Utilities,
& Texas Corporation, A corporation is a-legal -endity.
crcatad by law, and is treated as an entity separate and
distinet &n ddentity from the owners of its sharss of

~ stook. Thelr owmnerahip of such sharas of stock gives

then no right to ounership of ths essebs of tha corpora-
tion and they havs no authority to dispose .of then; ths. -

‘stockholdars ars no% liable for the ¢ebts of.thg:corpora<®

tiong the contractual rights and obligations .of the:- . .2
corporation 'an? its gtcoekhelders are saparate and distinct;
tha stootholdere ars not liedble for the tcris of the cor-.
peration; the residence and citizanship of the corporction
are serarats and distinet from that ol ths stockholders.
This corporste fiction i1s raespected at lew &nd in equity,
end will be disrezarded only vhers therse are compelling
rasgone -~ 8S Where the c¢loak is balhp ntilized as a -
subterruge to 8sfeat pudblic intersst and coavenlienca, tc
Justify wrong, or to perpetrate fraud. ' ihe corporate ‘en-
tity will not bas disraogorded whers to do so would pronota
en injustics or contravons pudlic policy. 18 C.J.8. 376,
¢t gaq, To disrorcrd the separatencss of Aneriocan and
Texas Usi14tias vould bs to contravene ths policy announcsad
by the Fudblic Utility Holding Company JAet of 1935,
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. Counsel for said coapanisg contend furthsr that

*in any event, the transfsr waa found to ba in accord-
ance with the polioy announced by thas enaotzaent of the
Fublic Utllity Holding Coupany Act of 1935 end vas to all.
intents and gurpoaaa-involuntary and rursuant to the order
of ths Seouritiss and 3xchangs Commisaion hareinadbove
referred to.," This is not such a trapsfer by opsraticn

- - of law as hag basn held to do gxeupt froxn the tax, 1t is
. difficult to sae the squity in counsel's position, Theso

occupanies have, by their own acts, droucht theaselvas in-

to a situation.which Congrase hes daclared to de contrary

to public policy and the best interests of the psople of -®
the United States, Vhsn orderod to absolve thomeolves of

such action, they cannot ba hstrd to complain that the

Stets sesks to exaot & tax from thom bscause of ths

transfar, T o -
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