THE ATTORNEY (GENKRAL
OF TEXAS

AUSTIN 11, TEXAS

ATTORNEY GENERAL

Honorable Coke R. 3tevenson
Governor of Texas = .
Austin 11, Texas

" Dear Governor: Opinion No. 0-70T%

' Re: VWhether or not under the
facts stated the Governor
may approved a defliclency
warrant ln the amount of
$17,000.00 for the purchase

e _ ‘ of right of way and ad-

o jacent lots for a hlghway

' ~approach to Texas College
of Arts and Industries at
Kingsville.

Your lnquiry touching the above subject matter is as=
follows:

"The attached letter from Dr. E. N. Jones, President
of Texas College of Arts and Industrles, Kingsville, is
a request for a deficlency appropriatlion in the amount
of $17,000.00 to purchase right-of-way and adjacent
lots for a highway approach to the campus. A= you will
see by reading Dr. Jones' letter, the deficiency occurs
in Item 88, 'General Improvements and Repairs,' which
is included under the section heading, 'ITmprovements,
Repalrs, Bulldings, and Land Purchase Expendltures,'
as printed on page 82 of the 'Supplement to Dally
and permanent House Journal, Forty-nlnth Leglsla-
ture, Regular Session.'

"It will be greatly appreclated 1f you wlll
advise me if a deficiency appropriation can be
made for the purposes expressed in Dr. Jones' letter."

‘ We also quote from the attached letter of Dr. Jones
to which you refer, as follows: _

"The Texas College of Arts and Industries 1ls con-
fronted wlith an emergency in the securing of funds to
purchase the right-of-way and adjacent lots for a
highway approach to the campus. I hereby respectfully
present for your conslderation, a request for a de-
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ficiency appropriation in amount of $17,000 for this
purpose. : .

"The deficiency occurs in item 88, 'General Im-
provements and Repalrs', which 1s lncluded under the
section heading, 'Improvements, Repalrs, Bulldings,
and Land Purchase Expenditures'. as printed on page
82 of the 'Supplement to Dally and Permanent House
Journal, Forty-ninth Leglslature, Regular Seszion.'
The amount of $4,000 entered for item 88 is lnsuffi-
clent for present needa.

"Phe following facts and observations are pre-
sented in support of the above request:

"l. In the preparation of a Master Plan for the
development of the campus, 1t has been necessary to
move the maln entrance westward approximately one-
third of a mlle from the present corner approach at
the intersection of Sants Gertrudis and North Arm~
strong Streets.

"2, This plan has been recognlzed by the State
Highwaﬁ Commission in Minute No. 21415, dated August
24, 1945, which reads: _

f1In XLEBERG COUNTY, IT IS ORDERED
by the Commission that a Spur be deslg-
nated from State Highway 41 to the entrance
of the campus of the College of Arts and
Industries in Kingsvlille, a dlstance of
approximately 2000', on condition that un-
obstructed right-of-way will be furnished
wlthout cost to this Department, and the
State Highway Englneer 1s directed to pre-
pare surveys for determlination of location
and right-of-way requirements.!

"The right-of-way wmap prepared by the State High-
way Department is enclosed. '

"3. The land to be purchased is situated at the
north end of the proposed development. ©On it is lo-
cated the only house af present appearing on the en-
tire right-of-way. Two new additions are under develop-
ment with lots on either side of the proposed highway
strip. Twelve new houses have been constructed within
two blocks of sald right-of-way withlin the past four
months. We are greatly concerned over the possibllity
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that the land lnvolved wlll rapldly lncrease in value
due to the bullding and real estate development now
occurring.

"4, Approximately two-thirds of the right-of-way
willl be donated, provided the entire development is
consummated before additional resldence construction
intervenes. Furthermore, we have no assurance that
these offers will remain open, and 1t 1s therefore
very lmportant, In order to secure the glfts, that
the money be obtalned at thls time.

"5, Due to low war-time enrollument our local
fund reserve 1s not sufflicient to carry thls extra
load at present.

"6. The sum needed for the purchase of the prop-
erty which will not be donated ls $17,000.%

It 18 our oplinlon the deflclency warrant requested by
Dr. Jones may not lawfully be lssued. It does not fall within
the scope of Article 4351 of the Revised Civil Statutes, as
the same has been conslstently and repeatedly construed by this
Department.

Item 88 mentloned in connectlon with Epur request 1is,
as stated, "General luprovements and repairs--$4,000.00".

This 1tem falls under the general heading of IMPROVEMENTS,
REPAIRS, BUILDINGS AND LAND PURCHASE EXFENDITURES, and 1g one
of several iltems dealing with ilmprovements. Thus, item 89 1s
"remodeling and improvements--gymnasium and swimming pool”;
item 90 1ls "remodellng and lmprovements--adminlstration bulld-
ing." 8o that item 88 does not purport to cover all ltems of
improvements nor even the major part thereof.

The warrant is not sought for repairs. The item,
therefore, would appear to lnclude only wminor lmprovements in
the nature of repairs and not such major ilmprovements as
amount to permanent lmprovements, and certalnly 1t does
not include purchasing land.

It has been the uniform constructlon of this statute
that 1t authorizes a warrant only for the purpose of =upplyling
casnal deficlencles for a purpose for which there has been a
speclflic appropriation but because of unexpected and unfore-
seen condltlions the appropriation has proven to be lnsufflcient.
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_ We have Iin several oplnions denled the right to a
deficlency warrant when the purpose thereof was to make
permanent improvements.

As appears from Dr. Jones's letter, the deficiency
wvarrant i1s in truth sought for the purpose of acquiring addi-
tional land for the instutition for which purpose no approp-
riation was made by the Leglslature. Whether the purpose be
treated as one to purchase or one to make permanent lmprove-
ments the result 1s the same.

In our Opinlon No. 0-2118 addressed to Governor W.
Lee 0'Danlel (copy of which we hand you herewlth) you will
find we answered the following questlons as shown, to wit:

"1. 'The Sam Houston State Teachers College
at Huntsvlille has requested the sum of Twenty-filve
Thousand ($25,000) Dollars to be used in replacing
a dormltory which was destroyed by flre a few weeks
ago.'!

"2. 'Southwest State College at San Marcos has
requested a deflclency appropriation in the amount of
Three Thousand Flve Hundred Slxty-eight Dollars and
Twenty-elght Cents ($3,568.28),' for the purpose of
constructing a steam line to the audltorium-laboratory
school bullding recently bullt by a PWA grant and loan.

"3. 'The Sul Ross Teachers College at Alpine,
Texas, requests the sum of Three Thousand ($3,000.00)
Dollars to be used in repalring the roof of the 1i-
brary bullding at that lnstltution.'

"4, A modified request by the Southwest State
Teachers Ccllege for a deflclency warrant as follows:

"1x % * $3,568.28 to supplement Appropriation
A-878, General Malntenance and Equipment, which has
been exhausted. General Malntenance and Equipment
13 the only State Fund from which payment may be
made of accounts for power, light, heat, plumbing
and mlinor repairs on Power Plant. If this Deficiency
Warrant ls approved to supplement the General Ma'nte-~
nance and Equipment Appropriation, 1t will be expended
in the same manner as the regularly appropriated
General Malntenance and Equipment Fund was spent,
being therefore only a supplement to the regular
Appropriation A-878.'"
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The answers given the above questions were as follows:

"1. The Sam Houston State Teachers College at
Huntsville 1s not entitled to a deficlency warrant
for the purpose of replacling a dormitory which has
been destroyed by flre.

" ;
The »ebullding of a structure destroyed by

fire atands upon preclsely the same foot ng a8 the
construction of a new bullding and such replacement
does not fall wilthin the rule we have hereinabove
announced.

"2. Southwest State Teachers College at 3an
Marcos 1s not entitled to a defliclency warrant in
the amount of $3,568.28, or in any other amount, for
the purpose of constructing a ateam line to the au-
ditorium~laboratory school bullding recently bullt
by a PWA grant and loan.

"An examlnation of the Appropriation Blll passed
by the L46th Leglslature covering the Bouthwest Texas
State Teachers College at San Marcos reveals that the
project for which the issuance of a deflolency war-
rant ls requested not only could have been bhbut was
consldered by the Leglslature, for the Leglslature
provided the sum of $25,000.00 for the flscal year
August 31, 1941, for 'steam plpellne including tun-
nels, plpe and flttings.' Thia litem of the Appro-
priation Bill was vetoed by your Excellency, in the
exerclse of the power conferred by the Constltution.

"3, Phe warrant sought by Sul Ross Teachers
College at Alpine to be used in repairing the roof
of the library bullding 2t that institutlion 1s not
e casual deflclency, as we have defined 1t above,
It appears an appropriation for thls specific purpose
was veboed by your Excellency in the exercise of your
constltutional authority.

"The aopropriation to Sul Ross State Teachers
College carried the following item under Improve-
ments and Repalrs: 47. General repalrs and im-
provements . . . $2 000.00 for each year of the
biennium. If, since the c¢losling of the session of
the Leglslature there has occurred an unexpected
happening or event which has made necessary imme-
diate repalrs upon the bullding, the deflclency
warrant might be appropriately authorized since
there has been a speciflc appropriation--Item 47
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above quoted--tc form the basls for the constitu-
tlonal casual deficiency of revenues, but no such
warrant should issue to care for needs however great
of the lnstltution exlsting prior to the adjournment
of the Legislature.

"4, Questlon No. 4 1s based upon advice from
Honorable C. E. Evans, Presldent of Southwest Texas
3tate Teachers College, that the request of the Col-
lege for a deflclency warrant has been amended so as
to seek authority to supplement Appropriation A-878,
General Malntenance and Equlpment, which has heen
exhausted, and from whlch payment ls to be made of
accounts for power, light, heat, plumblng and minor
repalrs on the power plant. If such appropriation
has been exhausted, and, 1n the oplinlon of your Ex-
cellency, additional funds are necessary for the
purposes for whlich such appropriatlon was origlnally
asvallable, 1in order to enable the Ilnstitutlon to ef-
fectively carry on lts work for the balance of the
flseal year, a deflcliency warrant may be approved
in the amount necessary, in your judgment, for such
purpose.

"Such warrant should not in any event include
the cost of steam plpe line. That 1tem 1s deflnltely
out. Any such clalm or estimate should, of course,
be ltemized."

APPROVED FEB 5, 1946 Yours very truly
/a/ Carlos C. Ashley
FIRST ASSISTANT ATTORNEY GENERAL ATTORNEY GENERAL OF TEXAS
APPROVED OPINION COMMITTERE /s/ Ocle Speer
BY BWB  CHAIRMAN Ocle Speer
Aasistant
08 /JCP-dhs
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