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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORANEY GENERAL

Bonorable Olen R, Van Zandt
County Attorney
Crayson County
Sherman, Texas

Dear Siri Opinion No. 0-7081

Re: Does ths Cor sioners
Court have th agthority
to nloind th ajpointaent

' ble made

From your letter requesting ¢ bpinion upon the ‘pbove
otptioned matter, we quote in p¢ .

hafe the authority
ty Constadble malle
Jernont's Annotatsd

Does thae -
to resoind thc tp
in compliance
Statutes?

ra son County, Texas,
ble in Grayson County
eu‘ Court of Grayson

- dcr the provisions directed
non's Annotated Statutes for
a\Depity Co u e, doee his failure to so patition ter-
te\the appointment of his De guty theretofore author-

"3rd.
4«1 t4 appoint & Deputy and the oconsent

Of the Commissioners' Court thereon was for no ocertain
time. At what time in view of the above faots would

an appointment be terminated?™

~e COMMuUNICATION (8 TO B4 CONETAULO AS A DEFARTHINTAL OPIHION WHLESS AFPAOVED & Youis avwoso=s = -
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You englosed a letter to you from J., N. Dickson, County
Judge, whioh reads in part as rollows:

"For your information:
Walter Self was duly elected Constable of Juatice Freoinot
No., 6, Grayson Oounty at the General Eleotion of November
7¢ 1944, and qualified az gaid Constadle on Januery 1, 1945.
Under Artiole 6879 a RC3, said Constable would be entitied
- to one deputy upon compliance with the statutes in meking
requeat therefor. Vo.5, Fage 124, Commissioners' Court
ninutes of Grayaon County hae recorded thereon the requast
of Walter Self for a deputy oconstable and the Courts approval
thereof and reads as follows!
"'November 1, 1945 -

Court in Speocial Session on this the 1 day of November, A.D,

1945
! *'Whitesboro, Texas

October 20, 1945

"State of Texas
County of Grdayson

"To the County Commissioners of Grayson County.

This is to certify that I am in need of a deputy Constable
to help enforcs-the law in my Preoinocts and would respect~
fully ask you to appoint J, W. Kanaday as my deputy.

"This appointment will meet the approval of Justioce

of Peace hare.
Vialter Self

Congtable Prect., 6

“*Approved by C. %, Simpson,
/‘/ Ce Ls Simpon"'

After due oconsideration by the Court the above appli-
cation is granted?,

"In view of ths above faots!

"{(1) Doen the Commiesioners Court bave authority
to rescind the appointment of eaid deputy Constabls,
J, Vi, Kanady?

n(2) The Constable, Walter Self, is compensated by
Tees of office and not from the Officers Salary fund.
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If he dces not petition the Commissioners Court as pro-
vided in Art. 3902 R.C.S. for a deputy Constable for
1946--Would the faot that he did not petition during
Januery 1946 void tha deputation of deputy, J. V/. Kanady
and would he be without authority to act as deputy oon-
stable until & request wag made to the Commissioners
Court and said request approved by the Court?

*(3) The petition to appoint e& oconstable wae for
no certain time as shown heretofore, At what time, in
view of the above facgts, would his appointment be ter-
minated 7™

Artiele 3902, V,A,.C,S.,, as amended in 1931 ty House Bill
Ro. 434, Ch, 214, reads in part, es follows:

"Artiocle 3902, Vvhenever the county judge, sherifr,
county clerk, sounty attornsy, distrioct oclerk, tax gol-
lector, tax assessor, Justice of peacs and constable
shell require the services of deputies or assiatenia in
the performance of his dutiex, he may apply to ths county
o esioners court of his oounty for authority to aproint
such dsputies or assistanta, setting out by sworn applica-
tion the number needed, the position sought to be filled,
and the amount to be paid, Said eapplication shall be
acoompanied by a atatement showing the probable receipts
and disbursements of the officej. . . "

This amendment was approved May 26, 1931,

House Bill No, 850, Ch, 280 was padsed by the ,2d lLegia-
lature on the rollowing day. This act was later inocorporated in
VYernon's Statutes as Article 6879a and 6879b and reads, in pars,
as follows! _

"Seoction 1. The duly selected constable in each
justice precinct having a oity or town of less than eight
thousand (8000) population according to the preceding
Federal census may appoint one (1) deputy and no more;
and sach iuatice preoincet having a oity or town of eight
thousand {8000) and less than forty thousand (40,000)
population according to the preceding Federal census may
appoint two (2) deputiea and no more; and in each justice
precinct having a town or city of forty thousand (40,000)
population or more acdcording to the preceding Federal
census may appoint rive (5) deputies end no more, and each
and every instance sald deputy constables shall qualiry
as required of deputy sheriffs,
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"Seo, 2. Vhen the constable in each and every in-
stance named and desorided in the preceding ssoction of thias
aot shall desire to meiks appointment of a deputy or deputies,
as the ocaso may be, 28id constable shall firast make written
application to the commissioners court of his county showing
that 4t iz necesaary for such consteble to have the deputy
or deputies requested in order to properly handle ths bdua-
iness Of his office originating in the precinat 4in whioch
such consteble has been elasted, giv the name of each
proposed eppointee; and 1if the commissioners court samll
find that the oonstable 1s in need of the &Gaputy or dsputiss
requested %c handle the business originating in -his pre-
cinet, then and in that avent, and in that event oaly, the
coneissionsrs ocourt shall approve and coanfirm the appoint-
ment of - the d4eputy or «putfu provided by this act.”

‘House Bill Ro. 350 would control over House Bill No. £34
a5 1o the appointments of depusty constadles, for the reseon that
.4t 18 a special law dealing solely with such appointments, while
HEouse Bill No. 434 is & general law dealing with the appointacuts
of deputise and assistants to county and precinet officers. Mmrther
House Bill No, 850 was passed subsequently to House Bil) No. 434.

In 1935 at the 2nd oallsd sesmion of the 4{ith Legislature
Sapate Bill No, 5, Ch. 465, in placing district, county, and pre-
¢inct offioers on a salary basis, and in presoribing thsir coa-
pensation, amended Article 3902 and thcrcl;.n prezcribed the maximum
salary to be paid deputies, assistants, and gclerks in counties
tccording to various population dbrackets, The sams aot, after
providing that: '

*In all counties in this State such preocinct officers
shall continue to be compensated for their servioes on a
fee basis until the ssicners' Court shall have deter-
mined otherwise in accordance with the provisions of Section
2 of thia Acet,” Then provided:

)
e 4 & @

"In counties in which ggcoincg ogggoegg are paid a
saleyry as compensation for eir services, suoch officers
dealring to appoint one or more deputies or assistants
shall make application to the Commissionsrs' Courtfor
authority to appoint suoh deputy or dsputies, in the
manner and form prescribsed for apglioation- for deputy
county officers by Artiols 3902, Revised Civil Statutes
1925, as amended within the provisions of this Aotj. ., ."
(Emphasis addaed)
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Suoh aoct further provided:

"(h} ¥henever any distriot or county officer, or
precinct offioer when such officer is compensated on a
g, W he exoeption of distriot attorneys

distriot attornays, shall require the
services of deputies, assiatants, and employees in the
rerformance of his duties he shall apply to the Com-
missioners' Court for euthority to appoint auch deputies,
assistants, and employees, atating by sworn application
the number needed, the position to be frilled, the duties
to be performed, and the amount tc be paid. 8aid appli-
cation shall be acoompanied by e statemant showfig :the
probadle regeipts from fees, commigsions, and compensa-
tion to be colleoted by said office during the fisocal
year and the probable disbursements which shall) inelude.
all salaries and expenses of said office; an@ said court
shall make its order authorizing ths appointment of such
deputies, apsistants, and olerks and fix the compensation
to bs paid them within the limitations herein presorided
and determine the number to be appointed as in the dis-
crnti?n of said court may be properj. . . " (Emphasis
added).

, Thus, it is seen that in counties wherein the preainot
officers are on a fes basis the i;oviuions of Article 3902 requir-
ing the application for the eppointment of e deputy oconstable to
be by sworn application and stating the amount to be paid and
eccompanied by a statement showing the probabls rvoeipts and dis-
bursements of the office, is not applicable, end that in such
counties the cconstable would merely have t0 follow the provisions
of said Article 6879a which provides that the constable ghall make
written application to the Commissioners Court of his County show-
ing that it i1s necessary for such constable to have the deputy or
g;putica requested in order to properly handle the business of
8 office.

The case of the Sheriff of Salt lake Gbiunty v. Board
of Commissioners of Salt Lake County (Sup. Ct. of Utah, 1928) 268
Fac, 783, involves the powsr of the County Commissionsre! Court
of Salt Lake County to suspand or remove from offioe deputies
Of the county egainst their will and that of the sherirf, In
that oase the court said:
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"When the term or tenure of a public officer
is not fixed by law, the general rule is that the
power Of removal or suspension, unless oontrolled
by statute, 1s an incident $0 the power of appoint-
ment. JIn such case the offioce 1s held during the
pletsure of the authority making the appointmant,
and in the absencs of a atatute on the sudjeat no
notice or chargee Or hearings are required for the
suspensicn or removal by the authority appointing
the orficer, 22 R, C. L. 562-576. The appointment
of the deputies here was not for any rixed or stated
term or periocd. VYhat divides the partics is thimt
The ssioners contend thet the e&ppointing powsr
wag with them and that they, in legal effeot, appoint-
ed the deputies, and hence timt they had the authority
to summarylly suspend Or remove theam at pleasure with
or withous osuse; that the sheriff and the dqputies
digpute ard urge that ths power of appointment and

rily to suspend or remove the deputies rested
with the skexriff, so long as the office itself was
not abolished or that the purpose or necessity for
which the deputies ware appointed no longer existed,
@ matter not here olaimed or involved, That is to
say, the deputies were not suspended or remowved for
any reason that the purpose or necessity for which
they werse appointed no longer existed, or had ceased,

"The statute, section 1,61, Comp. Lawe Utah 1917,
provides that ‘every county , . . officer . . . may,
by and with the consent of the board of county com-
missioners, appoint as many deputies and assistants
Qs may % necsssary for ths prompt and faithful dis-
charge of the duties of his offioce,', . .

"Ther sheriff's offioce is an elegtive office of
the ocounty, as is also the office of a county oom-
missioner, and is a go-ordinate office or branch of
our ocounty government, Hias powers and duties are
presoribed by statute and are similer to those gen-
erally preescribed by other western stdates. 1In per-
forming them, he, generally speaking, aots independ-
ently of the board of county oommisu{oncrs except as
otherwise restriocted and specified by statute. Exoept
by and with the consent of the board of oounty ocon-
missioners he may not make & binding or completed sppoint-
ment of a deputy or deputies, and until such oconsent is
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had and such deputy has taken the oath of office,
he, in lew, is not a deputy and may not act or
pexform officia)l functions or offices as such,

While the matter may oot be entirely free from
doubt, yet we are of the opinion that proper con-
struction and interpretetion of seotion 1461 is

that it is the county officer, here the sherirst,

who appoints his deputy or deputies, but that such
appointment does not become effeotive Or binding
until oonsented to by the board of county commis-
sioners and the person so appointed has taken the
oath of office} and therefore, whatever summary
powar of suspension or removal of a deputiy may be
exercised is to be exercised by the sheriff and

not by the board of county oomnissionsrs, . . .

Such view is also in harmony with the provisions of
the section that ‘any offiosr appointing any deputy
shall be liable for all ofriociael scts of such deputy,’
which fs in recognition of tha prinaciple *that those
in charge of and responsible for adminigtering funo-
tions of government, who select their exeoutive sub-
ordinates, need in meeting their responsibility to
have the powsr to remove those whom they appoint!
(Myere v, United States, supra), Certain it ia

that the board of commissioners is not nor are any
of its members in any sense c¢ivilly or otherwise
liable for the official aots of a deputy sherifr
but the sheriff is so oivilly liadble . . . "

In the cass of Murray v, Barris (Amarillo Court of Civil
Appesls, 1938) 112 3. W. 1092, the court said at page 1093:

"The statute conferring upon the sheriff the
powsr to appoint deputies fixes no definite term
of office, but provides that the tenure shall be
&t ths pleasure of the sherirs, which is tantamount
to a provision ithat both the appointment and tgnure
ire discoretionsry with him ., . ."

We therefore answar your questions as follows:

1., The Commissioners Court does not have the authority
% resoind the appointment of & dsputy constable made in ccmpliance
¥ith Artiocle 6879a V. A. C. S. The consteble makes the appointment
N4 {8 the only person who can discharge him,

2. We answar your sacond gquestion to the effect that
the f14lure of the ccnatable to petition the Commisaionars Court
January 1946 does not terminate the appointment of his deputy
there tofore authorized by the Commissioners Court., A deputy con-
ftable 1ig appointed for no certain time, serves at the pleasure of
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the oconstable, or until the expiretion of the term of office of
the oonstablae,

3., Your third question is answered to the effect that
an appointment made by a congtadle will only terminate upan the
following oontingenoiest

a, Being discharged by the Constabls.
- be At the expiration of the Constable's term of
offioce.

0. By resignation of the Constabls.

d. By the death of the Constabls.

¢, By resignation of the deputy.

f, By death of the deputy.

€« By & judgment of ocuater by a distriet court
in a quo warranto proceeding instituted by she County
Attorney t0 test the validity of the appointmens.

We trust the above and foregoing fully answer your

inquiry.

Yours very truly
ATTORNEY GBNRRAL OF TEXAS

By .
W. V, Geppert
saigtant

By
. David Wuntch
Assistant
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