THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

ATTORNEY GENKRAY.

Honorable 0lin Culberson, Chairman
Railroad Commission of Texags
Austin, Texsas

Dear Sirg : Opinion No. 0=7085

: : Rey Whether casinghead gas, which.
has not been processed or put through-
a gasoline plant for the removal of
hydrocarbons, @n be legally utilized
for the manufacture of carbon black
where the recovery is less than 5
pounds of carbon black to each 1,000
oubic fest of cashinghead gaso

Your letter of February 11, 19546, reads as follows;

"The Railroad Commission of Texas has had a requiest to grant esuthority to
utilize casinghead gas, which has not been processed or put through a gaso=
line plant for the removal of hydrocarbons, in=a ohannel-blaok plant making
carbon blacks

"This casinghead gas is in the ocategory of sweet gase The chamel carbon
black plant will not recover five pounds per thousand cubic feet.

"QUESTION: If casinghead gas, which is classified as sweet gas, does not
go through a gasoline plant for the extraoction of hydrooarbons, can the
Railroad Commission suthorize it to be burned for carbon hladk where the
recovery is leas than the five pounts per cubic feet of gna.

Your question is no doubt propounded in the light- of Section 3 of
Article 6008, Vernon's Amnotated Civil Statutes, particularly subsection (i)
thersof whloh providess

"The production, transportation, or use of natural gas in such manner, in
such smount, or under such conditions as to constitute waste is herely de-
clared to be unlawful end is prohibited, The termm "waste"™ smong other
things shell specifically includes , .

"(1) The use of natural gas for the manufacture of carbon black without
first having extracted the natural gesoline content from such gas, exocept
where it is utilized in a plant producing an average recovery of not less
than five (5) pounds of carbon hlack to each one thousand (1,000) cubic
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feot of gas it shall not be neosssary to first extract the natural gasollne
ocontent from such gas, ‘

Prior to its smendment by the 47th Legisl ature (Acts 1941, page
117, chapter 91} Subsection (i) read as followss

"(i) The use of natural gas for the mamufacture of oarbon black withoub
first heving extracted t he natural g&soline content from such gas."

In opinion No, 0=2199, dated April 25, 1940, addressed to Mr. John
E. Taylor, Chief Supervisor, 0il and Gas Division, Reilroad Commission of
Texas, this Department held, among other things, that casinghesd ms may be
used in the manufacture of carbon black "without the imposition of the limit=
ations in subsection (i) of seaotion § of Artiecle 6008.," This opinion was
written in the light of Subsection (i) as it read prior to the 1941 apend=-
ment, but the conclusion applies to present Subsection (i) with equal rele-
VRNCY e

In addition to and apart from the r easons adveanced in Opinion Noe
0-2199, we are of the opinion that its conelusion is compelled by t he follow=-
ing additionel statutes.

Article 6008, Section 3, Subseotion (g) provides;

"(g) The escaps into the open air, from a well producing both oil and gas,
of natural gas in excess of the smount which is necessary in the efficient
drilling or operation of the well." (One of enumerated specific definitions
of "waste,") , ; _

Article 6014, Section (a) providess

"The production, storage or transportation of ocrude petroleum oil or of nate
ural gas in such manner, in such smount, or under such conditions as to
constitute waste is hereby declared to be unlewful and is prohibited, The
term "weste" smong other things shall specifically includes

Wa) The operation of any oil well or wells with an inefficient gas-oil
ration, and the Commission is hereby given authority to fix and determine by
order such ratio; provided that the utilization for mamufacture of natursl
gasoline of gas produced from an oil well within the pomitted gas-oil
ration shall not be included within the definition of wastel "

The foregoing statutes speocificelly regulate the production of
oashing head gas and are controlling upon matters of statutory waste,
"Casinghead gas is nothing other than gas from an oilwell;"™ Mussellem
Ve Magnolim Petroleum Co., 107 Okla. 183, 231 Pac, 526, "There is a well
defined distinection in law between gas produced from a gas well and
oashinghead gas. The latter is that which flows from oil wells + . "
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Humble Oil & R fining Coe ve Poe, 29 8,W. (2d) 1019 (Commiesion of Appeals)e
This construction of the tem "oashinghead gas®™ has slsec been adopted in the
following sases: Mullendore v. Mennehoma 031 Lo, (246 Pac, 837); Utilities
Production Corpe Ve Carter Oil Co., 72 Fed, (2d) 658; General Potroleum Torpe
of Californie v. United S+ates, 24 Fed, Sup, 285; Brea Cannon 0il Co. v. Com-
mission of Internal Revenue, 77 Fed, (2d) €7,

Thus it is that ocasinghead gas is defined as follows in subseotion
(1), Section 2, Article 60083 "The term 'casinghead bas' shall mean any gas
and/or vapor indigenous to anm oil stratun and preduced from such stratum with
0ils" Subseotion (h) section 2, Article 6008 defines "sweet gas® as meaning
®2ll natural gas except 'sour geas! snd teasinghead gas.'™ The faot that the
casinghead ges which is the subjeot of your letter is desoribed as being "in
the oategory with sweet gas" doesnot affeoct the application of the stdtutes
regulating c¢asinghead pas as such, We held in Opinion Nos O=1760 dated
March 13, 1940, addressed to Mr, John E. Taylor, Chief Supervisor, 011 and Gas
Division, Railroad Commission, that the t e "ossinghead gas™ is restricted to
gas which is produced from an "oil well" as that tem is defined in subsection
(o) of Seotion 2, Artiocle 6008, and the terms “sweet gas" end “sour gas® to gzas
produced from a "gas well" as that term is défined in Subsection (d), Section
2 of Article 6008,

Casinghead ges not being moduosd separately but only us an incident
to the production of oil, seotion (a) of Article 6014 authori,es the Railroad
Commission to fix the efficient gms-oil ratio for such produstions The gas
produced under the fixed ratio mmy, under Subseotion (g), Soction 3, Artiocle
6008, be permitted to escape into the open air snd the proviso of Seotion (a),
Article 6014, is & specific legislative declaration that the utilization of
this casinghead pas for the manufacture of natural gasoline shall not be includ-
od within *he definition of statutery weste, Therefore, omsingheesd gas is
removed from the operation of subssction (i), Seotion 3, Artiole 6008, the
purpose of which is the conservation of the natural gssoline content.

It is manifest, however, that smy bemeficial use of ocsshinghead gas
lawfully produced (any production in excess of the efficient and fixed ges-oil
ratio being of course unlawful), rather than its esoape into the open air,
would be in the public interest amd is contemplated by subsection (3), Section
7, Artiole 6008, providing as follows;

"(3) Casinghead gas may be used for any beneficisl purpose, which includes
the menufacture of natural gesoline,"

Accordingly, it is the opinion of this department that omshinghead
gas which has not been processed for the removal of hydrooarbons mey be legally
utilized for the manufacture of carbon black where the recovery will be less than
five pounds of carbon black to each one thousand cuble feet of omshinghead gase

Yours very truly

4CCmssogw

APPROVED FEB 26, 1946 ATTORNEY GENERAL OF TEXAS
/s/ CARLOS ASHLEY o
FIRST ASSISTANT ATTORNEY GENERAL By /s/ Zollie C. Steakley

Assistant



