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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

Bonorable Bruce L. Parker

County Attormey

Gray County

Pempa, Texas y

Dear Sir: Opianion Ho. 0-T7009
Re: Condemnatlen of right-qf way

of certein fum~to-npgiet road
in Groy County.

Ye aclmowledpe your letier reque*
19, 1646, for en opinion of this depsrimes 5 -
taln proposed farm-to-narket rosd in Gray Co \state .
hipghwsy and should the same proccedjanr 1 id~egndeyning

the ccunty in pur-

& Court has purchaesed & por-

ble to sgrce with one 1ard-

£8 requested its County Attorney
Specificzlly, you want to know
-of'-way using the procedure of Arti-
., under authority of Article 6674n,
derm using the mrocedure of Article 6703,

nation of the submitted copy of the Agree-
ment enteved bétween the Gray County Commissioners' Court
snd the Stute Highway Commission revesls, 1in substance, the
follewing:

Yhereas, S. B. No. 348, 48th leg., Acts 1943, pro-
vides the Stete Highway Commission is guthorized to

=
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deaignote ony county rosd in the State as & farm-to-
narket rosd for puwrvoses of construction, in accordance
vith the provisicns thereof; wicreos Graoy County secks
to have 1ts5 ro2d from Alonreed 1o e 7.7 miles towexd
Lefors designated by thoe Comtission es & farm-to-norket
road taken over for comsitruction; vhercas the county
has walved all »rights 1t has for pexrticipation by thre
tate in peoyrent of sny county evidonces of indebted-~

nega incurred in the eopnstruction of sueh countv rond
L IUJ

vhereas the TexosHigshwaey Commisslon 1s cporeedhble ond ’
villing to designate such rcod &5 a farm-to-morket rood
and to ¢onstruct end to malntsin samo &t the sole cost
end expense of the State, conditioned upeon full complilcnce

by the County with the requlremepts of 8. B. No. 348:

Y ACRELYENT

"For and in conaslderation of the covenanis, agrec-
rments, and welvers herein conteéined to be mutually kept
and performed it is underatood and ggreed by end between
the psrtles hereto:

"RESPCNSIBILITY OF THE CCUNTIY:

"1l. Thet the County has passed and entered of ro-
cord in its officlsl minutes in Volums No. 6, page 33,
the following order: f

n
* * o

"BE IT ORILRED by the Commissioners! Court of Gray
County thet Ehermon Vhite, County Judse cof Grsy County,
be and he 13 hercby authorized to enter into and execute
for and on behalf of Gray County an ecrecrnond with the
State of Texes vhereln Grey County will zgree to walve
end relinquish eny end &1l rights Croy County and/cy road
dletrlcet has or nicy have for partlelpation by the Stuto
in tho payment of any’County and/or roud dlstrict bonds,
werranta, or ~ther evidences of Indebtednecs Lncurred by
Groy County ond/or road district in the consiruction,
regonstruction, or walntenance of the county road from
Alenreed to North 7.7 miles tovard Iofors upcn condition
the Hichway Cormmission of Texas will designate such roed
23 o form-to-movicet rond &s contemplated by S. B. No. 348,
Acts of the Forty-Eighth Législatura, 1933, end construct,
reconstruct, and/or meintaln the some 2t the sole cost ond
oexpense of the Jteto as & pert of the designated bhipghweoy
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syostom of Texas; that the designation of tho rocd by the
Ilghwey Corrilscion shsll ngver Torm tho basis of a clalnm
for participatlon by tiie State in the paymont of any County
&nd/or rocd district bonds, warrants, or other evidences o
indchtodness azzinst scld road; to esree to remove or ahate
sny and all encroachments or encumbrencet on said roed or
right-of-vay &t tha sole ecxpense of the County before its
deslrmetion by the Birhvey Cormisslon, ond to furiser cgree
to obtaln &t 1is eXpense chny noyw or sdditionel right-of-way
on location epproved by the State Highwey Englngor &t eny
time tho sem® should be considered nececsayy oxr desiradle
to the proper nelntenonce, constructlicn or recopstruction
of sald rocd en e »nart of tha Btste systenm; to careo to in-
demnify end sove hermleus tho Stote fronm @ll cloims, demands,
ccticns or ceuces of eetions ardsing from or growing out of
or danege o rroperiy resulting in ony manner from the cone-
struction or nolntencnce of such rocd oltheor prior to or
af'ter the designation of sueh rocd &3 & highwey, which heve
scerued or mey eccerue pricor to the time such highucy 1s
reconstructed by the Stete. In considoration of vwhich
acreements, valvera, ond covenents on tho port of the County,

. the Stave ghell crred to desiecnsta the county read from

Alenroed t0 LOPLH T+7 LLLiCS wovira Lolors &8 a farm-to-market
rood end to construct, rcconstruct, ard/or maivtain the same
at the sole cost &nd expensoe of the State es &8 port of tho
eystem of desligncted highweys of Texes &s ccntemplated &nd
set forth in Chapter 1, Title 116, end Chapter 125, Ceneral
Laws of the Regular Iesgion of tho Thirty-lilnth Loglslaturs

~&nd amcndmenta‘thoreto.

I L
» ® »

P2, That the County agrees to and dcos hereby wvalve
end relinquish any &nd &11 c¢laims 1t has or may have fop
porticipation Ly tho Stote Iin the poyment of asry fnd all
County end/ocr rocd district bonds, worronis, or cther
evidences of Indobtedness outcltexding ecclast such rozd fop
the constructlon or improvexment of the road heflors neing
designoted oo o faru~to-nmglot rood by the Stote Highvoy
Cormilsslon and further, that the deslignetion of tiwe rozd
by the Highvey Commlusion shall mever form the Dosls of o
ciainm for the participction by the State in the poymeant of
zny County cor road dlstrict bonds, worranis or other evi-
dences of 1ndebiedness sgainat ss8id roil. -

"3, That the County screes to remova or &bato any end
£ll encroac:iurouts O SNCWNLILLNCSS ¢n sald recad end the rirht-
of-woy thoreof ot 1ts solo expense and befora desimiztior by
the iipavcy Cormplission and the County furicser ogreses to ob-
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tein any new or additionsl right-of-way upon request of the
Stato on locatlon to be aprroved by the State llghwsy Enginesr
chould seme be coneidered recescary or desirable to the pro-
rer maintenence, construction, or reconstruction of said

rosd 68 & port of the State sygteon.

"k, That the County egrees to indemnify and seve harm-
less the State from any and 1l c¢laims, demands, sctlons, or
¢auges of actlons ariecing from cony defects in the title of
pichi-of'-vay ond from or growing oub of or domage to proporiy
resulting in any monner from the construction or meintenence
of such rocd elther prior to or after the designstion of such
road €= e highway, vhich have a¢cruecd or moy accrue prilor to
the time such hiphwey 1s recounstructed bty the State.

TRESPCNSIBILITY OF THE STATS:

™. In consideration of whilel 2srcements, welvers, and
covenents to bte folthfully keptv and periormed by the County,
the Steto aorees to desipgnote the county rozd from Alsmread
to North 7.7 miles towird Lefors &5 & form-to-norket noed
end to construct, roconstruct, and/or waintzin the sovwe &t
the cole coat cud expense of ths Stote ao & papt of the sys-
tem cf desicnecicd highunys of Texas ¢z contemplated and sot
forth in Chapler 1, Ditie 3156, and Chaptsr 125, General lows
of the Reguler Hosalon of the Thlrby-Ninth Lepglolature and
cmendnents thereto. Maintenance on tiw existing rocd willl
not be asswned wntil such timo s sulficlent improveorent
has been nade to Juatify adegquate maintonznce.

". « " (Underscoring ours)

scts 1943, 48th Iog., Regular Sesslen, S. B. Fo. 348,
listed a5 Article 6@73—0, in Vornon's Annotated Clvil S{atutes,
reads as follows:

"Section 1. Thoe Stete Highway Comalsclon 1s suthor-
ized to deslgaata any county »oad in the stete s 8 Iorm=-to-
morket rocd for purposces of censtructlon, reconstruction
cnd meintenancs onlw, provided thwt the Coralsialonere Courd
of the county in walch any such county read Is Jecated shall
poos ond entoyr in 1ts miputes en order valving cny rights
cuch county moy heve for porilelpction Ly the state in any
incehicdroas incurzed by tho county 1a thoe consirucitlon of
such ecunty roid; ond provided Dwrther thay the Slotlo lilgh-
wey Comrission end the Corgnlssliconers Courd of the county
in vhich cny such »oad is loceted moy enter into & contrect
that chell set forth the duties of the gtote in the con-
struetion, reconstruction, and meintenance of the county
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rocd in ¢onsldercilon of the county end/or rosd dietrict
rolinqulithing any &nd 31l eclaims Tor stote peritlcipation
in any county, road district, ¢r dclfined rocd district bonds,
varrents, or othor eviderces of indebtodness outstending

. egodnst such roecd for tho ¢cnstruction or inmnrovencats of

the roed before belng designated by the State Nighway Come
nission.

"Sec. 2. It 18 hereby declersd to be the policy of
the state that the assumption by the stote of the oblipa-
tion €0 consiruct and malntaln such roads Cdeslgnated by
the State Highuay Cormission es form-to-morket rocds under
the provicleons of {hals Act constitutes full and complote
compensetlion For ony and &1l furnds that mixht have been
exronded hy any county, rood dictrict, or coflred rced dls-
trict in the construction and miintenance of sald rocd
reicr to its deslignation by the Biate Elghway Commissgion
as & feym-to~moriict rocd.

"Seeo 3. This Act sheall be cunmuletive of £ll other
loaws on this subject, but in the ovent of ¢ conflict be-
tween the provisions of this Act ond any other Act on this
pubjeoct, the provisions of this Act shall prevail. Acts
1943, 4Bth Leg., p. 365, ch. ok,

"Soe. 4. The feot that county roads have been con-
structed in certain counties on witlehh there ie outrtond-
ing indobicdncos for the construction of sald vroods, ond
the counties in which such ro&cdas have been congtrucied
axe not equipped to maintain the rouods dug to priorities
gad leck of cquivment; end the further fect thot unieass
such rocds are taken over by the state they will scon
detoriorate &nd the public ac well &0 the counties will
lose ihe money which has been snent ir gensitructing suech
rocds; end the furtber foet thot the crowded cerndltion of
the cclendepr of the two louces of the Leglzloture ereates
an ermergoney cnd imperative publle necesslty thet the
Constltutional Rule providing LI1ls o Le recd on thuee
several dsys in ecach House be and the same is heroby sus-
vended, ¢nd that this JAcet shall-talre effoct and beo In
force from and sfter its pesssge, cnd it is so enacted.”

The terms of the Acreerment enlercd between the Croy
County Commlssloners'! Court ond the State Highwey Comnlsslion
tre clear and unomblguous. Ve understend that there are no
inguiries ns to its lepelifyy nor councerning tho avtaority of
tko Commlssicn or tho Cermlssloners! Court to exacute cewe
in zccordance with the proviaions of 5. B. Vo. 348. Discussion
kerein i1z no% necescary concerning tiose provisicns of the
Agrcermont or S. B. No. 348 doaling with tho partlclpstlion by
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the 2tete in payment of ¢ounty irndebtedress on the road, bond
gssumption matters, or liabllities of the partics theroto.

The Acreenment, simply stated, is one vhereln the State
liichwey Cormlssion ezyrees to deslgnete the county rocd from
Alanreed 1o N. 7.7 milos toverd Lefors as a ferm-to-morket
rocd for the purposes end in acccrdance with the provisions
sot out in 8. D. To. 348 (Art. 6673-¢, V.A.C.8.) subject to
the sceuring of the right-of-way by the county at its sole expense
and before dosignation by the Highway Commission.

Untll such right-of-way for tho propozed rocd is se-’
cured by Gray Ccunty, the desizguvation of the county rocd s a
farm~to~-norket roed by the State Highvey Commission for the pur~
pose of constructing and maintelning scmo &t State expense &s &
pert of a system of designated highways of Texas, es contempla-
tcd and sst forth in Chapter 1, Title 116, and amendments thereto,
remeins & conditlonzl or contingent desisznation. The State High-
vey Corprission &t such time when the righi-of-wey heos boen secured
vill onter an ordex ln its records designgting the county roed
in questlon as a ferm-to-merlet road for thae purposes set out in
S. B. To. 348 (Art. 6673-c) and designating same as part of the
systom of designated highwoys of Texaos.

It follows thet the proposod county road in question
rot having been ot this date desipnsted in eccordonce with the
statute as & port of the systen of deslgnated hlghweys of Texes,
is not & state highway, end the condemmotion ctatute, Axts. 3264
to 3271 inclusive, Rovised Clvil Statutes of Texzis, 1625, es
smended, zet out by the Legislature in Artlele 6074in, V.A.C.S.,
as the proner procedure to condemn richt-of-woay for deslignated
state highvways, 1s not appllesble tovord acqulsitlon by condom-
natlion of tho righi-of-wiy for the propesed county rood.

Furthormore, S. B. To. 348 (Art. C673-¢, V.A.C.S.)
specifically statss thot the State Hlighvwsy Cormlesion is cuthor-
ized to desighuate anpy county rood In the State as & farn-to-
merket roed. It 1ls, thorofore, our considersd opinlon that the
proper condermeatlon statute to bto followsd end employed in the
acquisition of the necesgory right-ol-woy for the proposed yrood
in question ls thet set out by the legislature for the condem-
nation of ¢ounty roads, namely Art. 6703, et seq.,V.A.CS.2s amended.

Trusting thet we have satlisfactorily ensvered your in-
quiries, we romain

Very truly yours

N ATTORNEY GINIRAL OF TEXAS

. - __,';.,_, LS TR SN T - Ry
By v e
CEQ:fb - Chester E. 0Olllson \M..Zlﬁx;;
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