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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

SROVER SELLERS
ATTORNEY GENERAL

Honorable John . Bienchi
Cuounty auditor
Victoria County .
Victorie, Texas

Re: 1Is it the duty lof Zhe
distriat clerk br bt the
county rbr dddi-
tional hq;p nesded due to
the absesuo b 4 ania dis-

olork be ‘o\t an

+car S5irs Opinion No. O=71l14 (’

/ ooid nt..
Your letter of regent date reque tias an opmm from
tais dapartaﬂnt on the above anbjeovmtter is as follows:

"On or ohm’\ecomb&r 23., k5, the District
Clerk of Victorie -County\amet with an acoident.
by ressen of -fall out uf s suto. e has
besn oyt of his dffice linh\o t ¢ above date, acd,
will prababdly de dut Yor fouz.fonths or longer
#till, Sinde this has\hsppensd, we have continued
-~ bis\ regular monthly pay,but,the expenses of his
_affice have invreased by urtuo of having to hire
7~ "an_extra deputy-end, by virtus of increesing the
t (" pay of~sils regulap-deputy. Is it not the duty of
\ \. the Distriet Clerk to maintain the funotloning of
N\ ™ his office, without this additionel expense oa the
N\, ‘orﬁ.owa' ‘Selary Fund of the County.”

acoordrt.ns to the 1940 Yederal Censua, Viatoria COﬁnty
has a population of 23,741 and the county officlals are there-
fore oompensatad on the salary basis,

Iz 34 Texas Jurisprudence 513,514, 1t 13 stated;
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"i{ne salary or ecoluments are inoident to the

title to the office and not to its oecupation or

the rzerrforaence of offlcoial dAuties., In order to
cecovur the amount, the offliocer is not required to

cnow that hie has discharged the duties of the ofe
~“ice; nor is he precluded from recovering by the
“aet that be ham been wrongfully deptived of the
~igat Lo porform the eervigces or that snother per-
jon nhas performed theam. Thus an-officer who has
Ssen wrongfully renoved from office mway reoover

the salary or smoluments of the orffice; and an

officer de Jurs may recover the amount from & de
facto officer to whom the money has been paid.”

~als Gepartment has repeatsdly held that no vacanocy is cree
~iere a county official, without resigning, volunteers or

ds crerted into the military service of the Unitead idtates, unor
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¢ ronhibited from drewing his salary from the Qfficerst

balor:- <und., 66 our Cpinion jio. 0=57G1, a ocopy of walen is
Rercwita enolosed, It is our opinion that the same rule is
Arus “nere a district olerk is absent from his office by reason

®f an 2ccident. Therefore, it is our opinion that the district

Sleérz io entitled to his full salary,

srticle 3902, Vernon's Annotated Civil JStatutes, provides

8 zart, as followss

".henever any diatriot, countyor preeinet officer

ehall require the servioes of deputies, assistants or
clorks in the perforaance of his duties he shall apply
to the County Commissioners' Court of his county for au-
thority to appoint such deputies, asslstants or olerka,
stating by sworn application the number needed, the
position to he filled and the amount to be paid. said
application shall be accoapanied by o statement showing

the probable receipts from fees, commimsions and oon-
ransation to be collegted by said office during the

fiscal year and the probable disbursenents which shall

i:clude all selaries and expenses of said offigse; and
satd court shall mske {ts order asuthorizing the appoint-

aent of such deputlies, assistants and clerks and flx the

copensation to be ,ald them within tne limitations
aurels prescribed snd determine the nuaber to be 8p-
ointed es in the disoretion of said court may be
.roper; provided thet in no ocase snesll tie Coanmise
sioncrse' Court or =ny menber thereof attempt to
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iufluence the appointaent of any person as deputy,
agsistaat or olerk in any office. Upon the entry of
3u0a oraer the olficers applying for such assiatants,
guputies or olerks shall bLe authorized to appoint them;
srovided that sald compensation snsll not exceed the
saxiaun emount herelnufter set out. 7The compensation
wixlch may te allowed to the deputlies, asslstants or

- ¢lerks above named for thelr services shall be a
reasonable one, not to exce¢d the following amounts:

nh # ey

e yuote from Opinion lio. 0~5388 of this departmoent as fol-
lowst

"It is our opinion that it la discretionary with
.19 commissioners! ecourt as to whethar it will authorize
g eriployiaent of extra or additionsl deputies, assis=-
tunta ond clerks r the various gounty offioclals during
vae tine the regular deputies, assistants and olerks
=8y be on vacstions. In the absenoce of authorization
of the ocommissioners' court as outlined by Articlse
2502, V., A. Lo 3,, supra, suoch extra help could not
@ paid for from the Officers' cJalery #und of the
county. Un the other hand if sroperly authorizad b
the commissloners’ ocourt uncer .rilclie Vo e Lo ey

supre, such addltlona gaputles, clerkKs and agslistants
.Oull be entitled tO D6 pald from Lhe uliicera’ .Lelary
zund ot Jour counfz." iempﬁaaIa ours)

It is our opinion thet if the extra deputy and the increase
in pay of the regular deputy heve been allowed by the commissione
era! court, sazme is payeble out of the Offioers' Selary Fund of
Jour county. It 48 our furthur opinion that it 1a oot the duty
of the discriect olorx to pay for this additionel Lelp.

Yours very truly,

ATTORGLY GoNuRAL OF ToXas
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