OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATYORHEY GeEMNERAL

lmue Bert Ford, minutrat.nr
Yexasg Liquor Contrel Board
Auptin, Texas

Desr Nr. Fords Opinien Wo. 0-7139

Re: Whethey or net a cludb opersted
mder the desorided conditions
oconstitutes the opoutloa of

an “open uloan .

You requést eur opinion upon the above-captioned sudb-

ject matter, your letter being as follows:

*Will you pleage give me your valued opinion
as to whether or not a place operated in the wen-
ner indieated bHelow, where alcoholic beverages are
served, econstitute the oporation of an open nlm

*The San Anton:lo €lub, a corporation dnly in-
ocorporatad under the laws of the State of Texas, is
. the lessee of approximately 1800 square feet of
space looated on the third floor of the Gunter Hetel.

"This space Was leaged to the Ssn Antoniqg Clud
for a period of five years at an snnual rental of
$5,000.00 per yesr. The premises vere leaged for
ocoupanscy as 4 private olud and the lessee agreed
to sl publie lawvg portaining to the eoperation of
priveate cluds.

"The clud comprises three roomst & reading room,

e 6lud room,; and a dining room. 7The ¢lud is staffed

vith stewarda vho are responsiblie for the general up-
keep of the slub; and thege two gtewards are hired by
send their galaries are paid by the San Antonio Club.
O0fficers of the clud and members of tha sludb do net
reseivesany compensation.

*rhe Gunter Hotel servioces the dining room snd
maintaing wvaiters for both the luncheenm and dimner.
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Romorable Bert Ford - page 2

*The elud members pay the hetel regular room
service prices, leas ten per cemt dissount for
food.

*The hetel waiters do not have access to the
¢lud room, or the reading room. T7Their activities
being eonfined strictly to the dining room.

, *There is & service bar in the olud room for
dispensing mixed drinks only to members and their
* guests. .

*The bar is operated under what is kmown as
the dar pdsol plamn. Each of the seventy-five clud
members have on deposit in a geparate fund #28.00
sach, which makes a total of #1878.00. This money
has been pooled together to purchase ligquor for
their personal uee.

"purchases of ligquor for the ¢lub 1is made by
the tressurer from the holder of a Retail Package
Store Permit. .

"In withdrawing liguor at the dar from this
pool, sach mewher uses 8 coupon book. Eaeh coupon
entitles the wember to one drink. :

®411 liquor purchased for the olud 1s placed
on the dack bar or ig stored in a smal) room bhe-
hind the ber.

*0lub members obhtain coupon hooks from the
stovards.

*At the end of oach month the olub member i
bil1led for the nuxber of eoupon hooks he has been
1asmued.

*Thers are n¢ guest cards for the San Antenie
Club, and no non-moember is allowed in the oludb room
unless he is a guest of a member. Xo guest oan ob-
tain drinks from the bar, but a wenber may serve
his or her guest a drink, using his or her coupon.
N0 money at any tiwe changes hands in the elud raom.

*rolloving are the house ruleées of the olubs
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‘ .1.
"2.

.a‘

vy,
*s.
s,
*y.

‘8.
*9,
*10.
11,

12,

.13.

¥o Iadies permitted before 8 p.‘-.

No umesqorted ladies permitted at any
time.

Members required to limit their guests
to four =-- 1if more, contact the dar
regarding service hefore arriving
with the gueats. .

Ko gambling with guests at any time.

No poker allowved.

Clud open from 11 a.m. to 12 -1d§$ght.

X0 glot machines or nickelodeons per-
mitted on the premises.

No Jong distance phone Oalls or wires
permitted from house phones.

Xo mesbers or guests allowed hehind the
har.

Membors cannot wix their own drinks.

%o member ahsll he permitted the privi-
lego of dhringing the same residamt
" gnest oftener than once a Week.

Drinks cannot be served to anyone other
than 2 wember, unless scocompanied by
& wmowber. .

Members are not psraitted to bring their
own ligmor.

"1 wish to oall toc Your attemtion the fellowing
provisions of the Texas Liquor Control Act:

®¥gaction 3, (a) of Arsicle 1. Tne term “open
saloon” ss used in this Aet, means any place where
any alooholic beverage vhatever, minufactured in
whole or in part by means of the process of distil-
lation, or any ligquor compoged or compounded in part
of adintilled gpirits, is sold or offered for sale



' Ty

624 .

ngporablp Bert Ford - page 4

for bYeverage purpcses by the drink or in breokem or
unsealed containers, or any plase where any such
1iquors are sold or offered for sale for humun c¢on-
sumption on the premises where sold.

: ®*'Secticn 3, (b) of Artiocle I. 1t shall be un-
lawvful for any person, whether as principal, agent,
or employee, to operate or agsist in opersting, or
to be direotly or indirectly interested in the oper-
ation of any open saloon in this state.'’

*J also wish to ¢all toc your attention Opinion
No. 0-1148 approved by the Attorney Gemeral's De-
partment on August 26, 1939, It is the contention
of the San Antonio Club that Attorney General's Opin-
ion XNo. 0-1148 dces not cover this situation. The
San Antonio Clud further contends that the manner in
whiech it ororateu does not violate Section 3, (a) of
Article I.

_ Supplementing this lattar, you further advise us as
follows:

®In supplementing my letter of March 7, 1848, re-
questing an opinion on the operation of the San Antonie
Clud, a corporation duly incorporated under the lawg of
the State of Texas, this olub operates on a coupon sys-
tem wheredby a mesber may secure a coupon book contain-
ing twenty (20) coupons, of which each coupon 1s worth
rifty ceonts (4.580) each making the coupen bhook cost a
total of $10.00.

*In each instance of whkere s member purchases a
drink of whiskey, mixed or otherwige, it 1s necegesary
that the member and the ¢lud gteward countersign each
coupon. Each drink of whigkey, either mixed or other-
wige, has a cost of fifty conts (£.50) regardless of
the type drink purchased.

*The club member does not pay for his couron books
until the end of the month, at wvhich time the gecretary
b111s him for the numher of coupon bHooks that he has re-
oceived during the month.

*The treasurer of the San Antonioc Club purchases
a1l liquors to be used by the 6ludb and payment for
theze liquors is made from the funds, which were orig-
inally set up as explained in my previouns letter.
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*Noneys derived from the sasle of counmm books
is placed in the fund st the end of esch month."

In Opinion No. 0-1148, a copy of which is attached

hereto, this department held that the liquor operations of

the Rouston Country Club as set forth in that opinion, consti-
tuted the eperation of an "open saloon®™. In this opinion, ve
shall not review all of the anthorities mentioned in that opin-
ion, but shall merely quote more fully some of the authorities
- mentioned and apply the rules announced in that opinion to the
- facts ooncerning the liquor operations of the San Antonto Clud
es subtmitted by youm.

Seotion 3(a) of the Texas LiquorVCOntro1 Act reads
s followget o .

*section 3(a) of Article I. The term
‘open saloon' as used in this Act, means any
place where any slc¢oholic bhevoragse Whaterver,
manufactured in whole or in part by means of
the procegs of distillation, or any liquor
composed or compounded in part of distilled
spirits, is sold or offered for sale for dbev-
erage purposes by the drink or in brokea or
unsealed containers, or any place where any
such liguors are sold or offered for sele for
human consumption on the premises where sold."

, Erpavek v. State, 41 8. ¥. 812 (Court of Criminal Ap-
peals), holds:

"The question here is wvhether the sale of
intoxicants by the wanaging steward or barkeep-
er of the oluh to one of the memkers of said
cludb is a sale. Ve are of the opinion that it
19, Y¥hen the intoxicants were bought by the
stavard, or any other member of the olub, with
the funds of the olub, they became thc property
of the corpnration, and a sale by the stewnrd
of said corporation to any of its members vwas
a sele, as that term is defined. It was the
separation of the property of the ¢lub, and the
tranafer of the same to an individnal wember,
for vhich he either paid the cash, or became re-
sponsible therefor. . « « This is not a ocage
where parties contribdute sums of woney and pur-
chase intoxicants therewith, and divide thems
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: pro rata among themselves) dut it is a trans-
action where the covmom assets of a continuing
dasinessn are used to replenish the gonds sold
in that business. . . .*

Adams v. State, 148 g. ¥. 940 (Court of Criminal
Apreals), holdss

*The questions presented for our considers-

tion are but two: Nid the tranmsszotion comstitute

s sale vithin the mesning of our laws, and, « »+» o -«
The evidonce ghoxs that the incorporated elud pur-
chaged liquors in bulk with money in the treasury,
and sold or dispensed the liquors to its momders at
the nsual or customary price. This we think con-
stitutes 2 sale under all the rules of law, If any
Ziven numter of persons organizZe an xgacciation un-
der any name vhatsoever with the underatanding snd
agreoment that guch goods are to be dispensed to the
menbers in such quentities ss each may desire at the
usual and custowary price, the member paving only
for such quantity as he receivexn, such trensgaotion
constitutes a sale by the aszociaticn to the member.”

Faige v. State, 9K 8. ¥. 506 (Court of Criminal Ap-
peals), holds: - -
®In any event, aaccording to our view, -the eludb

menbars, When they raid thelr money into the trasas-
ury, rarted with it to the corporatiocun, tte ¢orpora-
tion beoowing the owner thereof; and when the cor-
poration semt out this woney it bought the beer on
its owvn vehalf in Ft. Yorth, and if 2t sny tivre the
cornroration hed faited and hecome subdjeoct to exeou-
tion, the heer and property af tha same could have
heen solzed for the dehts of such corperation. +.."

Yhile all of the vioclations in the cases menticned in
Opinion No. 0=114fi and shove occurred in dry crear, we delleve
that the overation of an "oprem «aloon®, ae thet term 1is defined
above is prohidited in “wet areas" as well as “dry areas" of
this Rtate.

¥o have ocarefully considerod the facts stated dy you,
and beg to edvige it ie the opinion af thisg departwment the facts
thus stated, if introduced ir svidenoe, would be sufficient prima

R e



Ronorable Bert Ford - page 7

facie to anthorize the gnbwission of the case to a jury, if
one vere dsamended,; cor to sall for s decision upon the merits
by the court in the ahsence of a Jjury, but that such facts
would not by any wesns bhe conclusive one way or ths other.

In other words, a trial court hearing such cage, where the
pertinent faots would in 211 probability come from the testi-
mony of interesgted witnesses, would not be justified in with-
draving the &enge from a jury snd deciding it as & matter of
Iav, gince there would he involved such faot matters as credi-
bility of witnesses, weight of the testimony, inferences and

- deductions from the facts proven, and in short, cirenmptintial
evidence from which 2 jury csould preorerly find that an open
shloom vas heing cperated in violation of law,

The recent cage of Itate v. Ahhoft T.oan Service ot ail,
198 8. ¥. (2) 416 1g very much in point With respect tc what we
have just said. There the trial court gave an instructed ver-
dict for the defendsnt T.cen Service ir an Injunotiom suit under
the Usury Act, whore the cvidence offered hy the State was cir-
cumstantial, involving very similar igsues to those involved in
your inquiry.

We ars not, of eourse, decciding ths care as matter of
1av ono way or the other. ¥e are morely holding that sueh evi-
dence would wake s prima facie cage from which a jury might

rroverly find for the State, and such finding, we think, would
he supported by the courts.

Yery truly yours
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