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Coumtiy Attorney
Comal County

Nev Breunfels, Texas
| Opinicn No. 0-T156

Re: Is the sale of r<Sel® under
the given facts
eriminal or civil
under the Cs Ffertiliser
statutes?

We have for attention and . or an
opinion on the above sudject. Ve qub . :

Dear Sirs

interpretation of our Comne
to-wit, Articles 1709 to 1720,
Articles 94 to 1 the R vil Statutes of

Texas.

"The ' 1» mined and
s0ld to the dis rs >throughout the
state by the \!M oint venture,
vho oipal place of business
i ocat ts greatest market is in

re Rtq grande VAll vhepé it 1s solu to the citrus
nﬂﬁera‘by one bﬁzﬂrb;mical Company, of San Juen,
as.

"Aas ng\the correctness of the statement of
fagts\con ine in the brief and exhibits attached
hereto, y r ‘submit tvo questions, vir:

- B

the sale of 'Min-Sol', under the circum-

stancos and canditions set forth in the brief, sudb-
Ject to criminal or civil penalties under the Commer-
ctial Ferti{lizer Btatutes? Is there, under said cir-
- eumstances and conditions, any necessity for the Min-
Sol Compary, or anyone e¢lae offering or selling 'Min-
Sol1', to comrly with the Cormsercial Fertilizer Stat-
utes of this Ltate?
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We think it necessary before attempting to ansver the
Questions you have raised to first deteruine vhether or not the
paterial knovn as "Min-Sol"” meets the definition of a commercial
fertilizer as defined by Article 1716 of our Ponal Code, which

reads as follows:

"A coumercial fertilizer is any material, sudb-
stance or mixture vhich containes or is claimed to
contain more than one per cent of total phosphorie
acid, or potash or nitrogen and vhich is used for
application to the soil to promote the grovth of

crops, or any substance terial or mixturs, which
is claimed to exert & Sgne%ﬂciif action upon the
soil or to promote the growth of erops. e, lime-
stone, wmar], Eﬁairzrounﬂ mOSS, stook pen manure,
barnyard manure, or the excrements of any doumestic
animal shall be exempt from the provisions of this
chapter, in case that said manure or excrement has
not been dried or manipulated or otherwise treated

. or 13 not claimed to have & value of more thap ¢4 a
ton.” (Emphasis ours)

Article 108 of our Civil Statutes reads as followst

"The terus 'commercial fertilizer,' 'misbranded,’

and 'adulterated,' as used in this chapter, shall
have the same weaning as {s 31von those terms 4in
Article 1716 of the Penal Ccle.”

Fron the above tvo Articles, therefore, ve must obtain
the definition of commercial fertilizer. Particular emnhasis 1n
nlaced here unon tre words "or any substance, materiasl or mixture,
vhich is clelmed to exert a beneficial action upen the soil or to

promaote the growth of crops.” We think 1t clear thet the

ritenti=n

2f the Legislature in defining commercial fertilizer as 1t 214 un-
der Article 1710 vaas to btrins under the provisiosns of the Article
any materisl offered for sale as an apencment to acil or ar & aut-

stance which would be beneficlal to the grovin, of crops.

whrile

it may be true the material you mentioned fails to meet the clhier-
icel definition of compmercial fertilirzer because it has & lese
amount of phosphorus than {s required by the statute, ve do think
that the substance is claimed by the Company to be of bsnefit to
8011 and that it does promote the growth of crops; therefore, it
vould appear to us that it 1is & commercial fertilizer vithin the

weaning of Article 1710 of the Fenal Code,
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The ¢ivil and penal articles relating to the marketing
of coumerciasl fertilizer are similar; in fact, sowe of thew are
identical.

Unquestionably, it was the intention of the legislature
in passing the Commercial Fertilizer Statutes to prohidit freud
upon the public, 1. s. the sale of material by false advertising.
This is vithin the police pover of our State Uovermment. We do
not contend that the State Chemists or any other agency of the
Government could prevent a corporetion or a person froo selling
the saterials you mentioned, but we do contend, and ve here hold,
that such corporation or person offering for sale the material
pust comply vith both the civil and criminal statutes governing
the marketing snd sale of coomercilal fertiliser,

Trusting the above satisfactorily ansvers your inquiry,
Ve are

Yours very truly

"/% N ATTORNEY GENERAL OF TEXAS
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E. M. DeGourin

Asslstant
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