OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable 5Georce . J0X
otate lisalth Offiger

Taxes State Board of ileelth
Austin 2, Texms '

Dear 3ir: Cpinion io. 0-7171

Re: Would the mapufscture or
sale of s/rooa\ppoduct oon-

tainlng *nllona f orean,
15% ga ona o milk,
ﬁ&ﬁs of vage ble\fat
d 30 bdunces of STAVHEP

stitute a Wola~
Texas Filled

<
haptar 2, ar-
N g 7i%a, renal Code of
.'/ \\ a

e have/reca regenti regueat lor an opinion
on & question ; &d ab substance,
.o

as fo cwa:}
’f\\, Se0. 1 l ). ?1 €4 ailk shall include any
milx, e d nilk whether or not
\\ cond&n agq{ avap atad, concentreted, powdered,
N\, driad or\desiccated, to which Las been added
wh hAs been blended or compounded with
at or oil other than milx fat so that tie
~rnaultiﬁﬁ product is in initation or semblance
of nilx, oréam, or sklmmed milic, whether or rot
cofidensed, ovoporsted, concentratad, rowdsred,
dried or deesicaeted., rrovided, that this
definition shall aot ba construed to include
any dlstinetive zroprietary food coxpound
Jreparad, and desigrnasted for feedling infanta
and youns; children, and customarily used on
tag ordsr of a :zhiysiclan,

\

NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTHMENTAL OPINION UNLESS AFFROVED 3Y THE ATTORMEY GENERAL OR FIRET ASMISTANT
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"_wva, <. It shsll serearfter pe uclawful %o
handls for use, ::anufactiure, or sale withis tils
state eny form or fillsd ailk. It i3 deolared that
filled milk is an adulterated article orf food in-
Jurious to the publlie health, and ita sale con-
stitutes & fraud upon the public, It shall be
ualawful for eny person to manufacsturs within
this utate or to ship or deliver for siuipment in
intreastate conmerce any filled milk.”

The millk food product in juestion is Ldentifled by the
trade name, "STA-VHIP Ideal Topping™, and the instructions
for mixirng the inyredients, as shown by & copy attached to
your letter, are substantially as follows: 7T0 a 30~gallon
batein, mix 147 gallons of oream (404), 15 gallons of skiamed
milk, 45 pounda of vegetabls fat and 30 ounces Of 3TA-LXID
PCWOZR. The batceh ashould be pasteurized to 150 degrees .
for thirty minutsa. The vegetable fat should be added at
100 degress . The datch should be horosenized at yressurs
of B00-~1l200 lbs. The 3TA=-7uIP FOWDLZR used in tue coapound
conteins zelatin, corn starch, taploca ITlour and gum trz=ca-
cantz, The compoung 1s to bs s0ld in bottles truthiully
labeled %o asow lts trade ansms, its lasredlents and iaatruc—
tions on how L0 prepars, keep and uge 1t. Jroa its description
and aizxing lastructions, 1t is assuusd to have tne taste, cone
sistenoy, ocolor &nd appearapnce of pures oraau tO be whlppea and
used as & topping for ples, cakeg,,frults, pastries end dessertis.

e have been unable to find any cases or former oplnions
irvelving the violation of srticle 713a, Penal Code of Texas,
therefore, we have turned to the Federal rilled ullk Act;

21 U, e Co A, UB0, 61, The wording used in tie Federal
statute defining fllled milk 1a edmost identical with the
Texas statute.

In the case of the United states vs. Cerolene Froducta $o.,
104 #®. 2nd, $69, the Jeventh Jircult Court of Appeals affirmed
a conviction for violating ths Tederal atatute prohibiting the
shipment of fillud milk on the evidence that & produet under
the trads name " 4lput™, looking like 2 whits emulsion, crsaay
in appearance, and conteiniang 5.7 per ceunt fat, cuisrfly cooOuut
oll and only .34 »er cent butter fat, 13 8 procuet intended to
sizulate sllx, e nquote the lansusse orf 3 »ortion of the
opinion:
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"ErEa tihese uncontradicted ruets a ¢court ar a
Jury would, of necessaity, find that Jilnut weas in-
tended to siculate zilk and tnat it was injurious
to publle health bscause the purchasar obtained a
produot which looked llie ailik and was accepted as
a allkx equivalent, whereas coooanut oll had been
subastituted for cream or butter fat, the virtues
of butter fat being well known to a racge that de-
rends 8o completely on cows' milk with a miniaun,
fixed by lew, of butter fat or orcaa content.”

The FourthCircuit Court of Appeals in the case of the
United States va. Carolene rroducts Co., 140 F. 24, 61, held
thet a compound of skimmed milk, cotton seed oll and fish livar
0il, being virtually indistingulishable from evaporated milx in
taste, odor, color, appeerance and consistengy 1s a compound in
senblance of milk within tha Fllled illx Act prohlidbiting the
shirment in interatate commerce of skimmed milic compounded with
eny fat or o0il other than milx fat., Tals opinion was affiraed
by the Supreme Jourt of the United states. (65 &. Ote 1, 323
Y. 3. 18, €9 L. .4, » 155 Ae Le de 1371) Al20 3ee uBge
Ltores CO. V8. State O: .aasas, 89 L. wd. .

It was held by the Zuveath Circult Court of Appeals 1o tae
cage of Garolne rroducts Co. ¥s,. .vaporatasd .1lk Aden. st al,
G3 7, 24 202, that filled wllk as milk, works a freud on tae pub-
1ic with raesulting daneger to health, and the fact that labels on
cans of fillsd odlk tell the truth as to the contents, does not
nullify the illepality of 1ta shipment in interstate commerce,

: Apperently the compound in question, ITA-WHIP Ideal Topping,
is intended and represented to be 8n imitation or semblance of
milx or eream and contains a high perecentage of vegetable oil.

In view of the Federal cases cited above, it ia the opinion of
this department that it falls within the statutory definition

of filled milk, the manufacture of sale of which would con-
stitute a violatica of irticle 71l3a, Fenal Code of Texas.

Yours very truly,
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