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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Mr. Francis H. Henshaw
Gtate Librarian
Texas Jtate Library

Anatin 11 Pavaa

ARl WA &L -l.d-’ & O e
Dear ilr, Hensghaw: Opinion No. 0-=7175%

Re: Refunding money tp a borrower
for State Library\books loat

and paid for, jut \later found
and returned. t tnb Library
in pro and u'sable condition,

;hding the

"A diffarence of opihiop exists hetween the Nthte
Librarian and the Comptrollsx of hl;b Accounts regarding
the vallidity of rerunding one o orrover for State
Library books lost ’and paid\for a later found and re-
turned to ths Library n proper &nd usable condition. iay

we have anozjihio ncarning this nmatter?
"The lg question is as\follows:

*In Maroh; 1944, a Yiss\ Ethel Preston reported that
had lost twa books loaned her by the State Library.
uhe,maa advisad of the cost of the books and sent her

ché ok fbr A .88 1n\£2§95nt for thenm,

"In Dg ber, 1944, diss rreston, having found the

s rsturned them to the State Library and asked that
the @dney -previously raild be refunded to her. The books
wera in-good ocndition, wares needed in the Library's col-
1eetions,,and had not been replaced with duplicate corlss,

‘ia aocknowledge recelipt of yo lstter p
following requeat for an opinion: ~

"Cn Jaauary 18, 1945, the tate Librarian put through
a raguisition for a refund to Hiss sreston 1n ths amcunt
of i4.88. 7Tnls rsquisition was refused by the Comptrollar
of Tublic Aeccounts. !iss reston 1s asking again that
this money bs refundsd.
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"W/e would, therefore, llke an answer to the
Tollowing guestion:

"(1) Is it legally possible to raturn the
borrower's monsy; or,

"(2) If that 18 not possible, shall we ccansider
the books as property the 3tate has s0ld and return
them %o the borrover as purchaser?"

The books of the Library are Ctate property, for the uss
of the public in accordance with the statutes and regulations of
the Coxmmission adopted in pursuance of statutory authority, (GCes
Reav. Civ. Stat, Ars. 5435).

Booka once soquired by the Stats remain in legal com-
tamplaticon the Jtate's property untll in some lsgal way the State
has diarosed of them, The Commission has no authority to dispose
of such books except in some manner provided by law. Since there
is no statute authorizing the Commission to sell the books of the
Library, and since there has besrn no ruls or rerulation prescribed
in pursuance of the statutory power %o make rules and regulations,
it follows that the Ctste's title to ths books has nevar passed to
:{iss Treston. The situation pressnted ls rot the same as the legal
concept of the passing of £itle from the oviner to ons who converts
proparty, upon paying ths values thersfor, such notional pasaing of
tha title being besed upon the implisd consent of the owner, evidenced
by his sleoction to cdsmand damages instead of raturn of the property,.
. This analogy decss not hold where the Steta is the owner, for the
reason the State has no general agents for disposing of its proper-
ty -~ there must be =tatutory authority to affeotuate suoh changs
of title,

Section 6 of Artiole 8, Conatitution of Texas providen
that "no money shall be drawn fro:i the Treasury but 1in pursuance
of specific svpropriations made by law"., ‘le nave ocarefully exam-~
ined the appropriztions made to the Texas Library end Historical
Connission and find that the 49th Lagialature did not apprcpriate
any money fronm wnich !iiss Freston may be rafunded the sum of 24,88,

Tha roliowing proviso vas made a nart of such approwriation:

"“orvided that all ~onavs nald into the Stnte Treasury
by the Stats Librarv from rzfunds for logt or badly danaged
booi:sz, 4nd all moneys for nre-paymant for nostose, drayegse,
or transportation are hareby arrropriatad for the Utute
Library for baoks, postags, exrress, and fralpht for the
Stata Library.”
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Thus it is seen that said sum of money 8o paid by Miss
‘raaton ocan only be used to pay for books, postage, sxpress and
?rei-ht, As staeted above, the Ltate at no time lost itas title to
the books in question and hence oan not purchase its own property.

‘s therefore hold that :iss Frsson cannot bde refunded
sald amount in the manner attempted.

It 18 the general rule in this State that monay volun-
tarily paid into the State Treasury oannot be refunded even though
the Legislature attempts to make an appropristion therefor., How=
aver, the Courts of this State and thieg department has hsld that
the lamislature may refund monsy wrongfully paid, when seme was
paid aithsr through (1)} fraud, .{2) under mistake of fact, or

(3} by reason of duress, Thare was nc fraud practiced or duress used,

Yowaver, the noney was pald under a mutual mistake of fact, that is
under the mistaken belief that the books wers psrmansntly loat, and
not merely temporarily misplaced.

It is thsrefors our opinion that the legislature may law-
fully make an appropriation to Mise Preston in the amount of 34.88,
our second question, therefore, bescomes moot.

Yours very truly
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