OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN 11

GRCOVER SELLIRS
ATTORNEY GENERAL

Homorabdble E. B, Camiade
Assistant Secreta

Texas State Parks rd
Austin, Texas

Dear Birs Opinien Ne. 0-T180
Ret Vhether or not Artic
is repealed by Art.
and related questions

thid Department

8b, V.A.P.C.
Ta) V.A.P.C.

Your recent request for an opinion
reads, in part, as follows:

If Article 927a does not rene ’
ve respectfully requeat an epinforn ® vhether or
Lot, under the te 5y, the ocaretaker

of a state park 3 further limit
the genereal ) . amber of fish which
may be ocaught t, he has the
be larger in

length lav in order not to

not repeal Article 9280,
tuations constitute ‘'vaters

P
Tprf portion of a river flowing through
a state papk.

"{p) A laxe 1lying vholly within a atate park

and formed by lmpounding the vater of a stream flow-
ing through a state park.

NO COMMUNICATION IS TO BE CONSTRULD AS A DEPARTMENTAL OFINION UNLESS AFFROVED BY THE ATTORNEY GENERAL OR FIRAT ASSISTANT
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“(¢) That portion of a lake lying vithin e
state park even though the balance of the lake i»
outside of the park.

Acts 1945, A49th lLegislature, page 13, chapter 9, appear-
1n¢rg;111t1010 927a, Vernon's Annotsted Penmal Code of Texas, reads
as follovs:

“Seotion 1. There shall be no closed season
or period of time vhen it shall be unlavful to take,
catch or retain fresh vater fish by the use of ordi-
nary hook and line or artificial lures. Other de-
vices, the use of vhich is permitted by lav, may be
used for the purpose of taking fresh vater fish at
any time of the year, but only in compliance vwith
such other restrictions as are placed on their use
by the lavs of this state.

"Sec. 2. It shall be unlavful for any person
to take from public fresh vaters and retain, or place
in any container, bost, creel, livedbox or on any fish-
stringer any large-mouth black bass, small-mouth black
bass, spotted bass, or any sub-species of large-mouth
black bass, small-mouth black bass, spotted bass, that
is less than seven (7) inches in length.

"Sec. 3. It shall be unlavful for any person in
any ons day to ocatch and retain, or to place on or in
any device of container for holding same vhile he is
fishing, any fish that is tgken from the public fresh
vaters of this state in exodes of the following limits:
large-mouth black bass, small-uouth black bass, spotted
bass, or any sudb-species of the same, singly or in the
aggregats, fifteen (15), of which not more than ten (10)
shall be of greater length than eleven (11) inches;
vhite bass, twenty-five (25); blue catfish, channel cat-
fish and yellov catfish, singly or in the aggregate,
%vo?ty-fivo (25); ereppie or vhite perch, twventy-five

25).

"Section 4. Any person vho violates any provisions
of this Act, upon conviction shall be fined in a sum not
less than Five ($5.00) Dollers, nor more than Fifty
($50.00) Dollars.
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"Sec. 5. All lavs or parts of lavs, local,
generel or special, insofar as they provide a closed
season or period of time vhen it is unlavful to take
or cateh fish or to use artificial lures, or insofar
as they provide a size limit, possession limit or
daily catch limit, or othervise confliect vith any
provision of this Act, shall de and the same are
hereby repesled; exocept that nothing herein con-
tained shall repeal Chapter 213, House Bill No. 654,
Regular Session, 48th legislature, or regulations
made thereunder to govern the taking of fish in lake
Texoma, vhich is the body of wvater impounded by the
dam at Denison, Texas,."

Acts 19%1, A7th Legislature, page 1410, chapter 642,
paregreph 1, appearing as Artiocle 928b, Vernon's Annotated Penal
Code of Texas, reads as follovs:

“Whoever shall take, catch, ensnare, or trap
any fish by any means vhatsoever in any wvaters vhich
are vithin the confines of any pudlie park under the
control of the Texas State Parks Board, without the
consent of the keeper, caretaker, or super enden

ublic park, s

e Hundre 1lars ($100). Any peace officer is au-
thorized to arrest vithout varrant any persen found
committing a violation of any provision of this Act."”
(Rmphasis added)

It vill be noted that the legislature in the next-above-
quoted statute has vested in the keepers, caretakers or superintend-
ents of public parks the socle discretionary pover of saying vho may
and vho may not fish in the vaters therein impounded. In no vay
does the Legislature set up standards or restrictions to be follov-
ed by said caretakers, but rether it subjects those citizens desir-
ing fishing privileges to the vhims of an administretive officer.

This being true, ve deem it inescapable that Article
928b, Vernon's Annotated Penal Code, wmust first be considered in
the 1ight of its constitutionality before any endeavor to ansver
your questions in the order in wvhich they are propounded. We ad-
vance this proposition for the self-evident reason that should
Article 928b, Vernon's Annotated Penal Code, fall to meet the well-
defined tests of constitutionality, it vould render moot your inquiry
concerning its repeal by Article 927a, Vernon's Annotated Penal Code,
supre.,
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With this premise in mind, ve invite to your attention

the following pertinent authorities:

Section 25, page 924, Volume 1l of American Jurispru-

dence, reads, in part, as follovs:

"One of the most important tests as to vhether
particular lave amount to an invalid delegation of
legislative pover is found in the completeness of
the statute as it appears vhen it leaves the hands
of the legislature. The generally recognized prin-
¢iple is that a lav must be 30 aomplete in all its
terms and provisions vhen it leaves the legislative
brench of the govermment that noth is left to
the judgment of the electors or oE%%r appointes or

egate © e legislature. The r[iEEl. EuLIca,
prIinogol, or oSIEgaEIona granted or imposed wust
be definitely fixed or determined, or the rules by
vhich they are to be fixed and determined must bo
clearly and definitely established, vhen the act
is passed by the legislature and approved by the
governor. The lav must be perfect, final, and de-

cisive in all of its parts, and the discoretion
vhioch is given must relats only to exsocution. One

“oourt has laid dowvn the rule that in considering

vhether & section of a statute is complete or in-
csmplete, the test is vhether the provision is suf-
ficiently definite and certain to enable one read-
ing 1t to knov his rights and obligations thereun-
der." (Esphasis oure

Section 234, page 947, Volume 11, of A-orictn Jurispru-

dence, reads, in part, as follovs!

"¢ # # pny law wvhich authorizes the issuing or
vithholding of licenses, permits, or approvails or
sanctions other administraetive functions in such a
manner as the designated officials arbitrarily choose,
vithout reference to all of the class to vhich the
law under consideration vas intended to apply and
vithout being controlled or guided bg any definite
rule or specified conditions to which all sinilai%l
situated may conform, 1s unconstitutional and void.

# ¢« " (Empnasis added)

Section 420, page 911, Volume 12 of Corpus Juris, reads

follows:
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“The legislature may suthorize a particular
board of officers vho have charge of a portion of
the affairs of the state or a city, such as a
board of health, of police, or of cattle commis-
sioners, to make reasonable police rules and regu-
lations. But it cannot abdicate its own police
pover on any subject and confer such power on a
board to be exercised tccording to the uncontrolled
discretion of such board."

In conformity with these general atatements of the lav,
ve quoto from the case of Brown vs. Humble 011 & Refining Company,
83 8. W. (24) 935, as follovs!

"s & » The power to pass lavs prests vith the
legislature, and that power gannot be delegated
to some commission or other tribgg%; Article 2
&nd section 1 of article 3 of the Constitution;
langever v. Miller, 124 Tex. 76 8.W. (24)
1025, 96 A. L. R. 536, and authorities cited;
Penawa Ref. Co. v, Ryam, 293 U, 8. 388, 55 8,

Ct. 241, 79 L. Ed, $ A. L. A. Schechter
Poultry Corp. v. U. ?5 3. Ct. 837, 79 L. B4.
. (Euphalia added

The impetus giving rise to the creation of the above-cited
authorities stems from the decisions construing Article 3, Section 1,
of the Texas Constitution which provides as follovs:

"Section 1. The Legislative pover of this
State shall be vested in a Senate and House of Rep-
resentatives, vhich together shall de styled !'The
Lezislature of the State of Texas.'

In applying these vell-founded prohibitions and teats to
the instant statute, it 1s apparent that the leagislature has not
only failed to prescribe standards or restrictions to which the
keeper or careteker of publlc parks must adhere, but also has dele
gated to an administrative officer the sole discretion in legialat-
ing on the inherent rightes of citizens; 1. e., to arbitrarily legzls .
late by declarin, vwho may and wvho may not fisk in waters impounded
in state parks, and therebty render the vioclalor subject to a flne »f
One Hundred Dnllars (3132).
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It therefore logically follows that in the opinion of
this Department Article 9268b, V. A, P. C., wholly fails to meet
the required test of constitutionality and 1s theredby void,

In viev of this holding, ve feel it 1is self-evident that
a further discussion of the questions reised in your inquiry is
unneocsssary. .

Yours very truly
ATTORREY GENERAL OF TEXAS

By jfgggﬁgg; HlddoxE’

Assistant
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