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Hon. E. A. Hickerson
County Auditor
Montgomery County
Conroe, Texas

Dear Sir: Opinion No. 0-7185

Re: Liabllity of the County for
the negligence of its agents
in connection with the
operation of a county alr-
port.

We are in receipt of your letter of recent
date requesting the opinlon of thls department on the

above stated matter. We gquote from your letter as fol-
lows:

"Fhe question has arisen in the Commissioners’
Court of Montgomery County, with reference to carry-
ing insurance for personal and property damage in
the operation of an alrport.

"My impression is that the county is not in

any way reseonsible for this class of clailm against
the county.

Article 126%h, Vernon's Annotated Civil Statutes,
in part, provides:

"Sec. 3. Any Alr Port acqulred under and by
virtue of the terms of this Ac¢t shall be under the
management and control of the governlng body of the
¢lty or the Commlssioners' Court of the county ac-
gquliring the same, which 1s hereby expressly author-
ized and empowered to lmprove, malntaln and conduct
the same as an Alr» Port, and for that purpose to
make and provide therein all necessary or fit 1lm-
provements and facilities and to fix such reasonable
charges for the use thereof as such governing body
or Commissioners' Court shall deem fit, and to make
rules and regulations governing the use thereof.
All proceeds from Such charges shall be devoted
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exclusively to the maintenance, upkeep, improve-
ment and operation of such Ailr Port and the
facllities, structures, and lmprovements therein,
and no ¢lty or county shall be lisble for injuries
to persons resulting from or caused by any de-
fective, unsound or unsafe condltlon of any such
Alr Port, or any part thereof, or thing of any
character therein or resulting from or caused by
any negligence, want of sklll, or lack of care on
the part of any governing Board or Commissioners!
Court, offlcer, agent, servant or employee or other
person with reference to the construction, improve-
ment, management, conduct, or maintenance of any
such Air Port or any structure, lmprovement, or
thing of any character whatever, located therein

or connected therewlth."

In the case of Christopher v. Clty of El Paso,
98 83.W. 2d, 394 (error refused) the Court held that the
portion of the above quoted provisions of Article 126%h
which exempted cltlies from llabllity for lnjurles to
persons caused by negligence of thelr operating agents
was unconstlitutional. The Court further pointed out that
the operatlon of an airport by a city was a proprieta
rather than a governmental function and that the c¢lty was
therefore llable for the negligence of its agenta in con-
nection wlith the operatlion of such azirport. We quote the
followlng langunage from the Court's opinlon:

". . .we have concluded that the operation of
the alrport in this case was a proprietary function
and that the city was liable for the negligence of
its agent in such operation the same as other
private corporations would have been. We agree with
appellee that a determination of whether a clty is
acting in a governmental or proprletary capacity
depends, in a measure, upon the facts of the par-
ticular case; but we cannot agree that the Legils-
lature in granting the power to lancorporated citles
in Texas to ow and operate airports made the exer-
cise of such power a governmental function.

"Phe operation of the airport being the exer-
¢lse of a proprietary function, we next approach the
question of the constitutionality of the provisions
of the provisions of Article 1260h, 8 3, purporting
to exempt clitles from 1liability for injuries to
persons caused by the negligence or want of sklll or
care of their agents 1n such operation. . . .
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"Appellant's second objection to the exemption
provision is that it violates section 1, article 14,
of the Amendments to the Federal Constitution, and
sections 3, 13, and 19 of article 1, and sectlon 26
of article 16, of the Texas Constitution. . . . .

"That such a statute contravenes the equal pro-
tectlon clause of the Fourteenth Amendment to our
Federal Constitution, see Frost v. Corporation Com~
miSSion, 278 UlSo 515, 49 S- Cto 2351 22"5, 73 Ln Eda
483; Smith v. Cahoon, 283 U. 3. 553, 51 8. Ct. 582,
75 L. Ed. 1264; Lossing v. Hughes (Tex. Civ. App.)
244 3. W. 556.

"That the provision violates the due process
¢lause of our own Constitution, see Beaumont Tractlion
Company v. State, 57 Tex. Civ. App. 605, 122 S.W. 615;
City of Wichita Falls v. Lipscomb (Tex. Civ. App.)

50 83.W. (24) 867 {writ refused); City of Amarillo v.
Tutor (Tex. Com. App.) 267 S.W. 697.

"We do not concur in the contentlon that the
invalidity of the exemption provision, in the absence
of a saving clause, renders the entire act uncon-
stitutlonal. While 1t i1s true that the provision is
incidental to the main purpose of the act, yet it 1is
capable of being separated from the act without
materlally affecting that maln purpose.”

We note that the varilous provislons of Article
1269h are applicable to counties as well as to clties. It
i1s therefore our opinlon that when a county operates an
ailrport under the authority of Article 1269h, such county
1s performing a functlon ldentical in nature with that which
the Court held in the above cited case was proprletary in
character.

We polnt ouf further that the Court held in the
case of State v. Elliott, 212 S.W. 695 (error refused)
that when the State engages in a proprietary buslness,
the State 1s liable for injurles sustained by reason of
the negligence of 1ts agents in connection with the oper-~
ation of such proprietary enterprise. The reasoning of
the Court In so holding sl succlnctly stated in the follow-
Ing language contained in the Court's oplnion:

"tWhen a State engages in an enterprise which
is usually carried on by individual persons or com-
panles, 1t voluntarily walves 1ts soverign character,
and 1s subJect to like regulations with persons
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engaged in the same calling.'"

After carefully considering the various provisions
of Article 1269h and in view of the holding in the case of
Christopher v. Clty of El Paso, supra, it 1ls our opinion
that when the county owns and operates an alrport, 1t 1s
engaged in a proprietary rather than a governmental function.
Although it has been held generally that the county is not
1iable for injuries sustained by reason of the tortious or
negligent acts of its agents or employees in the absence of
a speclfic statute creating such liabllity, we note that in
each instance where our courts have passed upon such matters
the county was engaged in a governmental function. We are
unable to find a case where our courts have passed upon the
preclse question as to the 1llability of the county for
injuries sustained by reason of the negligence of 1ts agents
or employees when the county is functioning in a prcoprietary
capaclty. In view, however, of the holding in the case of
State v. Elliott, Supra, 1t is our opinion that when the
county engages 1n the proprletary activity of operating an
alrport under authority granted to said county by the Legls-
lature, 1t 1s liable for injurles sustalned by reason of
tortlious or negligent acts of its agents or employees.

Since, under the provisions of Article 1269h the
county 1is authorized to own and operate a county airport,
and 1n view of our heolding that the county 1s liable for
injurlies sustained by reason of the negligent or tortious
acts of 1ts agents or employees in connection with the
operation of such alrport, it 1s our further oplnion that
the Commlssioners' Court has the 1lmplled power to employ
reasonable methods to protect the county against such
liability. You are therefore advised that the matter of
carrying personal and public 1iabllity insurance In con-
nection with the operation of the county alrport 1s within
the sound discretlon of the Commissioners' Court.

We trust that the above and foregoing will
satisfactorlily answer your inquiry.

Yours very truly
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