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OFF!CE OF THE ATTORNEY GENERAL OF TEXAS

; AUSTIN
GROVER SELLERS
ATTORNEY GEN EifIAL
Honorablelceorge ¥W. Cox :
State Health Officer -
Texas State Doard of Healih
Austin 2, Texas
Dear Sir: Opinion No. 0-7204

Re: VWhat Jjurisdictisf &and authority
‘mey the State (Heglth Officer
have in the indspeption of Kitch-

fens or f£20d pripaxation and

This uill acknoulcdge g€
-April 3, 1946, which reads as ie

Article\}466, Vernon's Civil Statutes, sets out the
of. the ¢gliregtor and among other things Section 3 pro-

o "Induire into the quality of the foods and
drug pfoducls manufactured or sold or exposed
for sale, or offered for sale in this State,
end for such purposes he may enter ony creamery,
factory, store, salesroom, drug store or labor-
atory or place where he has xeason to beliecve

NO COMMUNICATION 9 TO OE CONSTRULD AS A GEPARTMENTAL OFIHIOM WNLESS APFROVED BY THE ATTORNEY CENERAL OR FIROSYT ASRISTANT
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716,

Toods or drugs are made, prepared, sold or offered

for sale or exchange, and open any cask, tub, jJar,
bottle. or package containing or suppOﬁed to’ contain
&ny article of food or drug and examlne or cauase

to be exanined the contents thereof, and he shall
take samples therefrom and make analysis thereof,
¥When making such inspection he shall seal and mark
such sample and tendex fo the vendor or person
having custody of same the value thereof, and a
vritten statement stating the reason for taking
such sample.
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- The 1u3pect1ng officer is further protected by Article

Vernon's Annotated Penal Code, in the folloving 1anguage-

‘"No person shall willfully hinder or obstruct
the director of the food and drug division of the .
State Board of Health, or his inspector or other
person duly authorized by him in the exercise of

- the pai ers conferred upon. hin by the laws of this

and the sterilization of dishes for public eating and sleeping
places are set forth in Seciion 1 of Article 705¢, and Section

State *

The standards of qualification of sanitary employees |

2 of Article 700b of Vernon's Annotated Penal Code, vhich read
respectively as fOllOWS‘

"No person, firm, corporation, conmon carrier
]

“or association operating, managing, or conducting

any hotel or any other public sleeping or eating

place, or any place or vehicle where food or drink

or containers therefor, of any kind, is manufactur-
ed, transferred, prepared, stored, packed, served,
s0ld, or otherwise handled iu this State, or any

~ manufacturer or vendor of candies or manufactured -

sweets, shall vork, employ, or keep in their employ,
in, on, or about any said place or vehicle, or have
delivered any article therefrom, any person infected

- with any transmissible condition or any infectious

or contagious diseases, or vork, or employ any
person to work in, on, or about sald place, or to
deliver any article therefrom, who, at the time

of his or her employmznt, failed to deliver to the
empleyer or his agent, a certificate signed by a
legally licensed physiclan, reslding in the county
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vhere sald person is to be employed, cor is employed,
&ttesting the fect that the besrer had been ectually
and thoroughlj exemined by such physiclan within
a.week prior to tre timo of such employnent end
thet such examination dilsclosed the fact that such

. person to be ennloyed wes free from any trans-

« missible condition of eny iInfectious or contaglous
€lgsasg; or fall to institute ond havo mede, et
Intervals of time nOu cxeesding six months, esciusl
end thorough examinavions, essential to thc find-
ings of freeooﬂ from coamnunieable end infectious
diseszes, of all such employeos, by & legally
licensed physiclan residing in the county whero

- 8ald rerson is employed, end secure in evldsnce
thereof & certificate signed by such rhysician
‘stating thet such examinations had been made of
such person, disclosing the fect that he or she
vag free from eny tranamlssible condition of any
commpnicable end infectious disees euq

- “Soc. 2. Sterilization of Disoos, Recopte~

<" ‘eles, ‘or Utensilo, ~ Yo porszon, firm, corporation,
oy assoclation opersting, maneging, or conduet-
ing eny hotel, cufe rostaurent, din*ng cay, darug
store, sode wvaler fountain, meat marlet, bvakory,
oy confectionery, liguor disyensary or eny other
esteblishment vihere food or drink of eny kind is
served or permitted to be served to the public,
shall furnicsh-to eny person &ny dish, receptecle
or utensil used in eating, drinking, o» convey-
ing food if such dish, yeceptecle, or utensil
has not been washed aftor coch service wtll clean
to the sight end touch in verm waler contalning
sogy or elkali cleanser. After cleaning, &ll - - .
gladses, dlishes, silverware, and other roceptacles
end uvtensils shall bo ploced in vwire coges ond '
draersed in & still bath of clear voter hoated
to o nmininun tempersture .of 170° ¥. for &t leasy
three minutes, or two minutes et 180° F. Upon ‘
removal . from {he hot wveter, oll glasses, dishes, -
slivervare, ond.other roceptacles end utensils
gholl be stored in such e manner as not to becoms
contanincted. Providod that the Stote Booxd of
Health mey apvrove other equally effective mothiods
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of treatment by steam or hot water that meet with
the minimum requirements for the safety of the
public health, as prescribed by the State Board of
Health, that are not inconsistent with this Act.
When paper receptacles, ice cream cones, or other
single service utensils are used for serving food
or drinks, they must be kept in a sanitary manner,
protected from dust, flies, and other contamina-~
tions."

The ebove statutes set out the authority and duties

‘of the State Healtnh Officer in public eating and e.lee;pinlniz’4
77-1,

places. In possing, your attention is directed to Art
V.A.C.S5., vhich sets out the minimum standards of sanitation
and health protection. The guestion now is whether e hospital
is such an institution &s to coms within that classification.

. 13 Ruling Case lav, page 938, defines a hospital in

the following language:

. "In its widest sense a hospital is a place |
appropriasted to the reception of persons sick
or infirm in body or mind . . . ."

"The term *hospital' is often used synchro-
nously if not synonymously with tasylum' vwhich
is defined to be an institution for recelving,
maintaining &nd, as fer as possible, amelliorat-
ing the condition of persons suffering from
bodily defects, mental maladies, or other mis-
fortunes, as &n orphan asylun, asylum for the
blind, or asylum for the insane, and etc.”
{Underscoring ours) : _

People v. Hutchings, 114 ¥, E, hbh- "Decent
and respectful treatment implied 1o the contract
between o private hospital and a patient.”

Smith v. Duke University, 124 S.E. (2a) 643: -
“ordinarily, & hospital underbtakes only to furaish
room, food, fecilities for operation, and attend-
ance, and ts hot liable for injuries resulting
from the negligence of a, physician « « «

- The scrvices rendered by & hospital are set out in
Southera Surety v. Beaird, 235 8. W. 2#0 by the E1 Paso Court
of Civil Appeals, in vhich writ of error was dismissed by tne
Supreme Court, in the following language:
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*rhe articles on hospitals we have examined
do not specify the servicos ordinarlily rondered
by hospitals. Ve can however imazire the incon-
venicnce and utter lack of vhat would be expected
of & hospltel szervice thet dld not furnish some :
care, reals, heat vhen needed, and artificial
11ght to o totally disabled cemployee.”

The ebove cade wes folloved in the case of Conmon
Casualty Insurance Co. Ve Hi1ton, 56 S. W. (2d) 1271

"Tho cere, meals, medical ettention, otc.,
furniched to & disabled exiployee conmsnssrate
with hia needs are included in hospital seryvices

!Q'

It 13, therafore, our opinion that under the ebove
_quoted stetutes, the State Mozlth Officer has the power to
inspect kitchens and food preperation and food service to
patients in public or privete hospitals.

Very truly youra
ATTORNEY 'cmm OF TEXAS
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A'rmonm GE:EI"W o f . s_z_\;_u..»t-;_ Assistent
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