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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN :

GROVER SELLERS
ATTQRNEY GENERAL

Railrcsd Comainsion of Texss
Austin, Texes

Gpiplon Ro. 0-7219
Res Questions relating to sppli-
essity

as Specislisged Cayriers
under 1ipeble pro-
1le \911b,

Your letter of Msy 18, 1840) mdi o
Opiniocu No. 0-6916 $pa rtise ubal

ing sdditionnl questions pe saislized motor
sarriern 1ded for in ¥ A7th Legislature
(Article 911b, 8eo, 8,.)1

¥ proof

e agzli.eantl sook

e clays requiring
a8 OoP 18 tO e trans-

edtion .- “When an application iz filed for
{god\ motor gerriey certificate, 1s the
mission\authorised to hear the proof and to

- che ppplicent the type of certificate
& prdiof requires, regsrdless of the type
fate applied for,

ke "Question 3t In the event the Commission
8 granted specislized motor acsrrier certifi-
°8toigaggt ngzhgmud b{ g:n isw, sre those ger-
s vhish are outs end previousl
Branted valid or ere they vo.t:% P v

o AL OR FiRAT ASSISTANY
- “"lfu":c.\-r.o,, IS TO B CONBTRUED AB A DEPARTMENTAL OFINION UNLESS APFROVED BY THE ATTORHEY GENTRAL OR FiRaY
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"Queatiocn ¥ The commodities referred to
sand deacribed as 'by resson of length, wvidth, weight,
height, size or other #ioal ohsrasteriaticse’,
did the legislature inténd thet those Ccommodities
hsve s8ll of the cherecterletics deseribed or la
the Ccomission suthorized to grent s cortifioate
to transport apy comuddity because of its length
ouly or because of its width only, or its wvoight.

"Quostiocn 51 Is & wvehiscle whigh is equipped
vith a device oy faoility mschanically osonatrustad
ror alther heat or aold & spesial motor vehiclet”

Ve will first briefly state sortaln fundamental
principles in the Motor Carrier lLaw of Toxss,

There are three typas of Texas motor garrierst
regulay route common carrier motop cerriers; irregular routs
oom;m garrier specisnlised motor carriere; and coutrsct
carriers.,

The tvo cerriers first enumereted are common g¢errierd
aud subject to easentially the same stetutory requirements
with exseptions xguler route motey carriasr spplicants
8r¢ subject to Sestion 10 of Article 911b which requires the
application to gontsin the complote youtes and regular
scheduleas of the e{:num; vhereas, by Seation
58(d) of Article 911b, spesialised motcr urvicrsappncantn
are oxcepted from this uiremsnt. The privilege of operating
over irreguler voutes on lrregulay tchﬁuiol_ is thus the dis-
tinguls charsoteristico of the spedialized caxrier. The
specialised motop cerpriay act 4is thus su emeption to the
regular proute common cayrior lav.

Contrast carviers includs all carriers other than
Soaxon garriers whose authority 40 cperets is evidensed by
& peowalt, vather than & certifisete of convenience snd nadessity.
Contract cerriers 4o not serve the gnbua genepnlly and the
requiremants of the lav are somwevhat less comprehonsive with
roforence to thea. The ochiof purpose of theiy regulstion 1is

;:b lﬁ'owm impairment of ocommon carviers vho serve all the
- Y .

The regulsr route motor carrier eperating as a
Scomon carrier for the gemeral pubilo, end serving that public
by fixed routes end fixed schedules, represents ths besic
factor in the legislative plan for an orderly snd fully
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pudlic-serving motor tranaportsation system in Texss. The
specislised moior cerrler ves oreatad Dy tho Legislature &8

8 comwon osrrlier to perform servides on irreguler routes snd
sochedules in relation 0 specified apeclel commcdities., In
the cese of nslther carrier is the Comalaslon suthorized to
grant operating suthority mept wvithin the provieions at the
appliceble Texss statatas,

smtnelll{ wvith referomoe to spacislised motor

carriors, the Comm has no juriasdistion to sct wpon an

appuaadea for 8 gertifioate of oouvenience and necesaity

.uthawul.na wotor trens tion oparations ss aush unless the
1ication oonforums with the folloving provision of Ssation
8) of Artiolie 911b, V. A. &, B.1

c 0 ™eo. S8, (a) The emuuan is hewely given
-~ suthority to ifssue upon appllostion snd hesyring 8s
provided in this Act, to those peruons who desive
t0 ongege in the business of & '‘speclslized motoy
carrier,! sertificetes of qouvenieuce and negessity

in tho meoney end under the terwa snd comiitions
38 provided in thh hot.
. , L

 %3qu. Snc (e memum shall have a0 -
Jurisdiation to oom set for heering, hur.
or deteraine eny appuoahau for a qeprtificate
of conventende and necaasity autheprising the aya-
ration as & 'speuislised umotor carvier' ov sny

othey om darriey sxiapt ss provided in the
g:w sgreph unlesy the o uoauca shall

inw ti.nc apd set forth in detail the follow-
fug fectyy

1. It shsl) contain the nemo and addreas
of the epplicant, vho shell be the real perty ad
interast, and the nenwd and addwnoa of ita
offigera, if euy, and shall give full infozmetion
eoncerning the finamsial ¢ tion end physigal
properiien of the applioant.

“2. The gommodit Lw ccumodities oy alass
oy clasrag of ocoumodities whioh the syplicant

propcaes to trenaport snd the specifis territ

or points $o, or from, or betwyeen which the eppli-
cant desires o operate, together with the dJesoription

of esoh vehiole vhich ths applicsnt intends 80 use.
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*3. It shall bs saocoupsnied by & map, showing
the territory vithin vhioch, or the polints to or from
or between vhich, the agpliaant desires to opersate,
end shall oontain 8 liat of sny existing trsnsportation
eom?any oy scomponles serving such territory, emd
shall point out the inadequecy of existing trénspors
teotion facllitiss o gsrviae, end ahsll apecify vhervln
sdditional fecilitiss or sarvice are rogquired end would
be secured by the grsnting of seld application,”

Fursuant to sn application io proper {ora, ths Cou-
missfon is suthorized to grent operating suthority a2 a spac-
1elized amotar caprier only “iu the smanoer and under im terug
snd sonditions as provided in this Act"., 3Beotion Sa{a),
Article S1lbh. As pertinent here, the terws and conditions
speaifisd fn the specialized motor carrier act sre of 8
twofold naturet

Firat, the commodities to be transportsd must be
vithin the defintitions and limitetions of the ast; and

Second, it must be estadlished by substantial
evidense that tha servides end feoilities of the existing
carriers seyving the territory or any part thsreof sre in-
edaquate; thet re oxists s publis necessity for syoh
services and that the zubuq convenience will be promoted by
grenting seid application.

With the foregoing prinoiples in mind, wo now turn
to the guestionsvhich you have propounded for cﬁr opiniom.

Your questions 1, 2, and 3 are geporal in nature
80d are susceptibdle to gemmi anavey only. This Dofnrtmnt
manifestly cannot zan upon thw sulfficliency or lﬁal ty o
particular gpplications oy gertifigates of convenlense snd
necessity o289 on exanination end study is made of the
sprlications or gertifisetes involved. _

Your first queation is stated ss followst

*"Gur qusnticn, therefors, is, 'Is the Comuiseion
required $0 heer &il ew&twtim £ilsd end dotermine
from the proof vhether or not the property whleh the
spplicants eeelk to trousport aomes wi the qlses
requiring specisl davices or fecilitics or 18 to de
transported in specisl wotcr vehloles.®

It is our opinlon that the Comnlssion i& requlred
to hear ell applicetions flled for certificates of convenience
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and necossity euthorising operetions sz & speaislized motor
sarrier if such epplicetions aye in oonf ty vith the pro-
visicons of Seation 58 of Artiale 511bv. The Comsission 1s
furthor under tha msndatory duty to delermlne froa the proof
vhether or not the comucdities vhich the epplisent gedks to
tyenasport are within the authorization of the Specisllzed
Motor Carrler Act. The ocommodities must be either within the
enumerstion of speciel commoditien or within the definition
of the tera "property requilring speclelixed equipaent™ in
Section 1(1) of Artiols 9ilh. 3ee our Opinton Ro. 0-6916.

Your second Qquestion 1s stated as follovs:

"When an epplicetion is filed for & apecielized
motor oarrier cortificste, is the Qommisgsiocn authow
rized to heay the proof and to ut &0 the appll-
asnt the type of ceprtificate whioh thes procf requires,
regerdless of the type of ceptificate spplied for.”

A3 ve have heretofore pointed out, the Commiasion
1s not euthorized to grent any of certificats of gqonven-
lence and negeasity upon an application vhich is insuffioient
wder the spplicable requiremants of the Texns Motop Carrter
Act. The Comaisslon acquires Jurisdiotion to heer the aeppli-
geticn only vhen 4t meetis the requiremonts of the spplicsble
atetutory provisions. If the application end the proof
thereundsr are sufficient under the statutes applicadle to @
partioular type of suthorized transportation service, the
Commisgion wvould, of course, be su s¢d Lo grant suoh
cortificate., I6 should be polnted out, howovor, thet procf
of & need for a apecislized {rregular service on irreguler
schedules in a8 territory would not neceesarily constitute
proeof of need for service on fixed sohedules between fixed
terminl. XEasch spplication would heve 0 be hosrd end do-
teralned upon the feats preseunted in aupzort theredf, In
our cpinion, the eocurts of Texas will not uphold the granting
of motor cerrier certificates oy perwmits by the Commission
vhan either the application or the procf 4o not meet the

Statutory requiresonta for the particulsr typo of certifisate
or permit.

Your third question is stated ss follovwst

“In the event ths Comonission hss grented
spacialized motor carrvier gertificates not autho-
rized by the lsv, sre thcse gertificates which

are oututanding end previouwsly grauted valid or
ays they vold?
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lLnder your statement of the above guestion, it
must necessarily be asswered wnabt such certificates are
invalid. A8 sald by the court in Texas & Faciflie Rallway
Conpany va. Rallroad Commission, 138 8. 4. 24 327, 91k

*iranting zuceh sceruit without cowplliance with
the applicadle :rovisions of the statute render the
perwdt invalid, under the agreed facts,®

The courta of Texas have uniforxly recognized that
even when validly grented, wotor carrier eertificate holders
have no vested rizht in the license bestowed. As sald in
Rallroad Commission va. Universal Transport and Distributing
Company, 86 3. 4. 2d 250, 252

"Consequently appellee obtained and held no
vested ri ht to an undisturbed gontiauing service
ovar the hi:hways, as granted under its origsinal
certificare,"

¥oreover, the courts have recognized the powsr of
the Commission to set aside a void or voldable motor carrier
certificate or permit, It was sald in Smith va, ¥gld Transfer
and Storage Coupany, 77 3. ¥, 2d 9911

"d{e are not here concerned with the power
vel non of the Comaisaion to set aside its pre-
vicus order which 1s either voild or veidable by reason
of aome inherent vice; nor with {ts power to annul
or teruinate a permit, prospectively, on agcount
of changes in highway c¢onditions and uase.™

Your fourth question is stated as follows:

*he goumodities referred to and deseribed
as '3y reasoa of length, width, welght, height,
size or other physical characteristics’, did
the Legislature Intend that those eommo&itiee
have all of the characteristics descrided or
iag the Comadsslion authorized to grant a certifi-
gate to transport any commodity because of its
length only or because of its width only, or
its welght,”

Fart {h) of the definivion of "property requiring
tpecialized squipment™ {article 911b, Section I{i) reads:

()} Commodities which by reason of
length, width, weight, helght, size or other physical
characteristics require the use of smceial devices,
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fagilities, or equlpwant for their loading,
unlosding end trenaportetion.”

The definition of "wpecislized equipowut™ in the
sers sactlon La sleo pertinent, end reads:

"Por the purpuss of this ect the term 'specislized
equipnment! imolude2, but ia not limited to, blook snd
tackle, hoists, orsnes;. vindlasses, gin poles,
wvinches, special motor vehicles, end sush othey
devices 88 sre negessary for the esfs end proper
losding or unlosding of property reguiring specialized
;gu%paant for the trecsportetion snd hsndling there

It is manifest from these definitions thet the
legliaslature hed in aind unuswal ¢ommodities whioh could not
bs loadod, unlceded and traensported in the norwael menner by
norusl sesus sud hence beyond the nnrwel capesities and
sorvices of the ordinary wotopy ocarrier) alsmo, that by their
nature, this property vill be treaspopted mfmqumtly and its
transportation wlll not be resdlily sdapteble to regulsrity
of routes and schedyles., This Lis desmonstrated by the per-
ticsulsy physicael shersoteristiss listed snd by the type of
spealial equipment desoribad,

It 48 our opiunlion that Lt ves unot the legialetive
intention thet any one physisel chsreasteristic listed should
seyve &8s &n exolusive oriteris. Rather, that the terms were
used in 8 generla sense t0 porixrey the iypa snd xiond of :
property the Leglslature ves msking spescisl provisione for.
If beased upon substantial evidence, it is wvithin the pravince
of the Commisaion to find thet {crtioular *ty requires
the ure of speais) dovices, feclilities or equipment for loede
ing, unloeding end trensportation by reason of its physical

charecteristics.

Your f£ifth Question is stated &3 follows:

“Is ¢ vehicle which is equipped with & device or
fagllity msahanloselly construated for eithey hest
op aold @ apocisl motor vehiolet”

We rofer sgain to the definition of "apeclslissd
equipment™ in Jeatiocn 1(12 of Artiole 911b quated shove. It
{8 noted thet the enumerstion of lnadin% snd hendling equip-
Bont, end special wotoy vehicles, i’ folloved by the explans-.
tory snd Quelifylng lengusge 'sné such other deviges as sre
Dadeanary for the proper lcading or unloeding of property
Pequiring speaislized equipwent for the trensportstion apl

bendling thersof,” A motor vehlole must bo “specisl” ln the
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senge, tharefore, thet it is ctoatructed fop the purpose of
loeding or unloeding property requiring thils type of equip-
ment in {ts trensportetion sud haendling.

It {53 thus sescn that pert (4) of the definitivm
of "property requiring spcgiallzed equipsout® end the definition
of "specislizaed equipmont” complement esch other and arc hore
monlous with respsct tal

First, the mesuing of physical ocharacteristica-~«
such 83 wculd require specisl equipwont to load, unlosd, end
tranaport the propertiys

Second, speclalized equipment--thet vhioh s
recessery forr the safe and proper loadling snd unloeding of
property requiring speoislisged equipment for its tronspor-
tstion and hendling)

Thirgi sogaodities ineluded--those which require

;?wunzed equipment in loading, unlosding, and tranaporte-
on.,

It 1a therefore our opinion that e metor vehlcle
whish 18 not “'geetel" in sny of the statutory senses mentioned
would not be & “specisl motop vehicle” within the purview of
the definition of “"spoalslized aquipment™. Special devices
for heat or 0old in transit, for the proteation of relatively
sx8ll packeges or scommodities, 4o mnot, in our opinlion, neet
these onsceasary statutory requirements.

It is asgumed undey your atatement of the fifth
question thet the mochsnicelly scustructed fagllity for either
hoat or cold 4oes not {nvolve or require suy special devicea
for logding or unlcading. This wes the festusl basis of
our Opinion Ko, 0-6916 ia viev of the stetement in youpr
roqusst letter thet the commodities under oonsiderstion--
gggzan foods.- required specislised equipment in tyensit

. g

The loglo end scundneas of tha leglislative purpose
in the Speaislized Motor Carrier Aot is wede spparent, ve
believe, after raflection upon the result of eny other con-
struotion of the various term involved. There are numerous
Ovaryda{ and dcumonplece gommodities vhioh require souw
particuler trusk body, or srrengewsnt, or safeguard, in their
transportstions for exsmple, eggs, dottled 1iquids, flovers,
booka, smmuniticn, pertahabio products. It gounot recacuadly
bs gsid thot the Legislature intended that the physicel
thoerecteristios of these comuodities would quelify them under
Pert § of the definition of “'property requliring specislized
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equipzent®™; or thst the wvehiole used to trsnsport thew would
be & "special motor wehiole” under ths yossonadle intewimente
of the dofinition of "spooislized equipment;™ o, that 1t woz
tnterded thel the Cozmlasion should zrent iyvegulaer rdaute

spagialized motor corrier ocorfifilcoates for the transportation
of these overydey commodities,

Yours very truly
ATTCRNRY GENERAL OF TEXAS

]
BF?MI
Zcllte C. ‘Steskley

dasistant




