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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVYER SELLERS
ATTORNEY GENERAL
. L. This Opinion J
‘ ' Overrules Oplmon
Bonorable X. E. €Gates
County Attorney L *0-¥6¢5 0H703 1653

Yalker County: '
Buntsville, Tgxas 'btv&;u 4»{8.(‘
Dear ¥r. Cates: Opinion No. 0-7241

Re: Construction of 8 B.) 167,
49th Legislature
Bqualizatiop

This will acknowledge receipt of you
for our opinion upon the above-captiop subject-matier,\ your

Superintend-
a question
e state equali-

aragkaph 2 of that opinion,
'Spacial statutory provis-

egbdion 1 now present to you is really an
your statement that 'Special statu-

s mean that the special provigion of

e precedence over the general eligihility
provis of Article I, section 1, and especially ags
it relates to paragraph 4 of gection 1.

*The Hunteville Independent Scheool Distriot. does
conform to the county unit system -of transvortation
and 4t recesives no other types of aid, either tuition
or salary, &nd 1t does comprise three or more ooneoli-
dated districts and it contains fifty square miles or

" more of territory, snd it is applying for transporta-

NO COMMUNICATION I8 TO BE CONSTRUED AB A DEPARTMENTAL OFIHION UHLESS AFPROVED Y THE ATTORNEY GENERAL OR FIRST ASNISTANT
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[ 4
tion aid only on a trangportation budget whioch
shovs a need therefor on the basie and at the
rate provided in this Aoct. Under these c¢ircum-
stances, is the-Hunteville Independent School
District eligible td receive such transporta-
tion aid only, irrespective of any provision
of gection 1, with the approval of the Director
of Bqualization and the Legislative Accountant?®

; At %he time your request came in this Department was con-
sidering the propriety of a re~consideration of Opinion Xo. 0-23857a,
touching the question involved, and the result of our conferences
is the basig for this reply.

Your question oalls for a construction of Senate Bill NXo.
187, Chapter 361 of the Regular Seasion of the 49th Legislature,
particularly Articles I and ¥ thereof.

Seéotion 1 of Article I dedls with the general subject of
Bligibility for A1d, and is as follovwss '

*Scholastic Population of the District.
State aid wmder the provisions of thigs Aot
shall be distributed in such a way as to as-
sist 211 gchool digtricts which have not fewer
than twenty (20) nor more than twelve humdred
rirty (1260) original enumerated scholagtics
within the grades oclassified to be taught re-
maining in the distriot af'ter transfers out,
and congolidated and/or rural high school dis-
tricts vhich have an aversge of not more than
two hundred (200) scholastios of each original
diatrict compoging the consolidated snd/or
rural high sohool distriot unit; provided that
the maximum limitations as to scholastie popu-
lation for eligibility herein ast forth shall
not apply for any type of aid to any school
district which 4s nine (9) miles or more in
lengthk or containas forty~eight (48) square:
miles of territory or more, provided there is
not located in such district an incorporated
oity or town having & population of more than
thirty-gix hundred (3600) inhabitants, accord-
ing to the last preceding Federal Censusj) pro-
vided further, that the maxiwum limitaticons as
to the soholagtie population for eligidbility,
herein set forth, shall not apply tc any school
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district which has forty-five percent (48%) or more

of its area pudbmerged. Diestricte maintsining a

school at hore and having less than an average of

one enumersted scholastic per square mile are exempt
from said minimm scholastie requirement and are eli-~
gible for aid for only one teacher unless a geographi-
oa) darrisr necessitates the operation of two schools
for the same race in said district, such geographical
barrier ‘to he determined by the Btate Napartment of .
Educatian ard subjest to the approval of the Legisla-
tive Acocountant. If they ocan ghow budgetary need
therefor, all other distriocts havring less than said
minimum goholastic requirement shall de eligible for
only tuition and transportation aid to the nearest aoc-
oredited school on enumorated scholastios whose grades
are not taunght in such distriet.

%411 gchool districts in this state which have re-
ceived tranaportation aid only on a transportation dbud-
get, during the bienniuw ending August 31, 1948, not-
withstanding any of the provisions of any preceding or
subsequent provision of this Ast, shall be authorized
to receive the same type of aid which it formerly re-
coeived to the extent of Two Dollars ($2.00) per month
per pupil on fupil. actually transported who live twe
snd one-balf (2 1/2) miles or more from the school to
which they are transported, provided it can show trans-
portation budgetary need therafor.

*Provided that school digtricts in counties having
a scholastic population equivalent to one-~-half of one
pupil per square mile or less in the entire county may
be exempt from the average daily attendance requirement
and the teacher-pupil guota reguirement of this Act, 4f .
it 1is so reconmended by the State Superintendent of Pub-
11¢ Inetruotion and approved hy the lLegislative Accoumt-
ant, for the purpose of maintaining a high echool of six-
teen affiliated umits, with seven teachersj dbut in no
instance may the cost to the egqualization fund sxoesd
Twenty-five Dollars ($28.00) per pupil in such district.

"Xo sochool district will be eligible for any type
of aid, except tuition aid, under the provigions of this
Act, whioh pays any salary above those specified in this
Aot from any state, local, or federal: .fundas whatsocever
. except Federal funds, used: to supplement salaries of Vo-
cational Agriculture, fiome Economics and Trade and Indus-
. tries teachers, and funds from the Federal Lanham Ast.
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*Provided that the sslaries of athletia
directors, band direotors or lunoch roox supervisors
may be supplemented, from funds derived from sources:
other than taxes, without making the school ineligi-

-ble mnder thisg Sectien} and provided further, that
teachers wvho also gerve as bus drivers, bhut who per-
form no adninistrative duties, may be paid an addi-
tional salary as bus drivers out of any funds of the
district derived from a loeal maintenance tax in ex-
cess of the local maintenance tax of Pifty Oents
(80¢) on the One Hundred Dollars (#100.00) valustion
required to be levied by Section R of Article I here-
of} provided further, that the additional salary paia
for serving as bus driver shall conform to the salary
scals paid other dus drivers of the district, and an
itemized list of all such gupplements shall be fur-
nished the “1tate Department of Education and the Legis-

_ lttivoﬂloeountant with the general budget of the 4is-
t!‘ict.

Article V, dealing with the specific subject of Trane-
portation 414, is us follovwst

*The County Superintendent and County School
Boards of the saveral counties of this state sub-
ject to the approval of the State Superintendent
of Publie Instruction, are herehy authorized to an-
nvally get up the most economical system of trans-
portation possidle for the purposs of transporting
both grade and high school pupils frow their dis-
tricts, and wvithin their districts. The county
shall be regarded as the unit and the warrant made
payable te the County Board Transportation Fund, on
the total tranaportation earnéd within the county
not to exgeed the total aprroved cost thereof; and
the Coynty Board of BEducation shall distribute the
funds equitadly to the distriots operating quch
trangportation system not to exceed the actual ap-
proved cost of sny one (1) bus so operated. The
expenses of such transportation shall be paid on
the bauis of budgétary need as indicated by ap-
proved State Aid application, out of the funds
herein allocated and appropriated for transporta-
tion aid, not to exceed Three Dollars (43.00) per
month per pupil for high school pupils and Two Dol-
lars and Seventy-five Cents ($2.75) per month per
pupil for elementary school pupils for those attend-
ing the most convenient accredited schoolj provided
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that 1if there be no convenient accredited school
that such pupil may obtaip like aid under the pro-
visions of this Article when attending any near
school of higher olassification than the sending
digtriot, wvhen designated by the County Board onm
the basis of Three Dollars ($3.00) per month per
pupil for high school pupils and Two Dollars and
Seventy-five Cents ($2.75) per month per pupil for
elementary sochool pupils who reside two and one-
halr (2 1/2’ miles or more from the nearest school
in such digtriet; provided further, that all school
districts containing one hundred (100) square miles
of territory or more or which have less than one
(1) enumerated scholastic per square mile may re-
ceive Three Dollars and Twenty-five Cents (43.25)
por month per pupili provided further, that all
ocounties having less than thres (3) enumerated
scholastics per square mile in the entire county
shall -peceive Three Dollare and Fifty Cents ($£3.50)
psr month per pupil as transportation aiad when
there is & need shown therefor asg provided herein.

-*In no instance may aid be granted for pupils
transported vho attend a grade in another school,
which grade is taught in suoh pupil's home district.
No tranasportation aid shall be granted for a pupil
being transported out of his home school distriect
if two or wmore receiving schoole are epplying for
transportation aiad from such pupil's home district
unless the bus routes through such district have
been approved by the State Department of Education
and oconfirmed by the Legislative Accountant. 4id
ahall not be granted under any provisgions of this
Article unless the pupil so transported aetually
resides more than twvo snd one-half (2 1/2) miles
froem the school attended and 1g transported in an
approved bus over an approved route. Provided that
the County Superintendents shall locate & point on
each bus route two and one~hslf (2 1/2) miles from
the receiving school, and after such point is es-
tablished he shall personelly dstarmine vhethar the
school is requesting transportation aid on any pupe
11 residing within the two and owe~half (2 1/2) kile
1imit. No transportation aid shall be allowed on

pilg living within the said two and one-hailf
?g 1/2) mile 1imit sndmy ‘district requesting aid
on such pupil shall hecome ineligible for transpor-
tation aid on each bus transporting such pupilsy

\,

“‘r
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provided however, all schoo) districts eonforming
to County Unit System of Transportation and re-
ceiving no other type of aid, either tuition or
salary, and ocomprieing three or more consolidated
districts containipg fifty (80) squere miles or
mora of territory, may receive transportation aid
only on a transportation budget showing need there-
for on.the basgis and at the rate provided irn this
Aet.

"County Boards of Trustees are hereby suthor-
ized to employ bus drivers for one year, and the
salary of no bdbus driver may de paid out of the
County Board Transportation Fund created herein
unless such bus driver is so employed. Provided
further, that only pupils or persons directly con-~
nected with the sohool system shall be transported
on gohool buses while in the process of transport-
ing pupils to and from the sohool, and any dbus
driver violating the foregoing proviaions shall
forfeit his contract and shall be irmediately dis-
charged by the County Board of Trustees. Hovwever,
subject to the provigions herein, bus drivers who
own their own duses, and are so employed, may be
given 8 contract for not to exceed two (2) years,
conditioned that said dbus drivers sgree to make im-
provements on their buses, 80 as to more adequately
insure safer tranasportation for the scholaatics, and
the route of such bus is not changed for the second
year of the contract.

The erux of your inquiry ig whether or not there is a
conflict between Bection 1 and Artiole V of the Act with respeot
to the item of transportation ald,; ané& if so, which provision
controls. The task, therefore, hecomes oné pureiy of statutory
oonstrnotion.

The intention of the Legislature, as discovered from
the Act, 1s the one unfailing rule for conatruing any statutory
act. That intentiom is to be gathered from the four corners of
the instrument as & vhole, vhen read in the 1ight of the purpose
as contained in the title, and in the light of each and every
part of the Act considered collectively and separately, ¢onatru-
ing the parts, where poasible, in such a way that each and every
part may stand as valid, and that nc part thereof may be stricken
out or ignored.
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Yhen this Act is thus oconsidered, ¥ve reach the conclu-
sion there is no conflict between its parts, and that 211 parts
may stand and be given a moaning consistent with all the other
parts. -

LI o
Specifically, we think there is no conflict between
the abhova=quoted porticens, dut on the contrary, Section 1 of
Article I constitutes the enacting clause covering the whole
subjest of aid, and Artiole ¥ deals with the specific sudjeoct
of transportation sid.

It 1is a familiar rule of construction of a statute
that the office or funotion of a proviso, exception, or saving
clause ig to take out of the general enacting oclause something
that otherwige would be inocluded therein. It is not required
that the eéxception, proviso or saving clause be in the same
seotion, article or part of the Act -- its wechanical place in
the construotion being of no controlling importance. Sutherland
on Etatutory Construction thus epitemizes the general] rules, as
followsas

*it is the office of the proviso to restrict
the general operation of the enecting part of the
aot ?Seo. 4932) ¢ & », Although originally the
proviso was to restrict only the section to vhich
it wvag attached, the modern rule applies the pro-
vigso to all gections of the act, if it ocan be de-
termined that was the legislative intention. 41l-
though the form and the locstion of the proviso may
be some indication of the legislative intent, form
alone will not eontrol. Xo presumption should arise
from the mere Jocation of the provigo that it is ap-
plicable only to the section in which it appears or
to preceding sections. (Sec. 4934) # & ¢, Provigos
and exceptions both operate to restrict the general-
it7 of legislative language. XNormally 2 proviso oc-
curs vithin the body of the section, while an ex-
ception 1s drafted as an individual section.

*The older rule strictly interpreted both ex-~
ceptions and provisos. Today exceptions and to some
extent provisos are interpreted principally in viewv -
of the legislative intent and no presumption arises
becaiuse of the form of the Act that the interpreta-
tion must be strict. Generally an exception is con-
sidered as a Jimitation only upon the metter whioch
precedes §t, bhut if it is clear from the legislative
intent that it is considered a general limitation on
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the entire sct 1t will operate to restrict all pro-
vigions ot the act." ({Sec. 4938)

This rule of construction is akin to, if not identical
with the further rtle - that an sot dealing with a specific sud-
ject will control another aot dealing with a general gubject that
would otherwige include the speoifio one.

Applying these well-recognized rules of oconstruction, we
£444 that Section 1 of Article I deals with the genersl subject of
eligibhility for aid. This would, of course, include transporta-
tion aid, should that gection stand slone in the statute. It makes
ocartain specifie requirements in very strong and emphatioc terms, as

will be readily seen from the most casual reading thereof.

Articlie ¥V dealg with the narrovw, specific subject of trans-
- portation aid. It speaks with respest to transportation not only te
and from schools eligible for aid under Section 1, but contains more.
It covers rully the sntire subject of traneportation, among sther
things sayingt

*Provided further that all school districts con-
taining one hundred (100) square wmiles of territory
or more, or wvhich have legs than one enumérated scho-
lastic per square mile may receive three dollars and
trenty-five cents ($3.25) per month per pupilj pro-
vided further, that all counties having less than
three (3) enumerated acholasticsper square mile in
the entire commty shall receive three dollars and
rirty cents ($3.50) per month per pupil as tranopor-
tation aid vhen there is & need shown therefor as
provided herein.” .

The obvious purpose, ve think, of the Legislature was to
rake provision, as it did in Article ¥, for transportation aia, ir-
respective of the question of general eligibility for sid, as re-
quired in Section 1 of Article I.

Our Opinion No. 0-2387a mentioned by you, after quoting
Section 10 of the Act, ag 1t then existed, held:

*Special statutory provisions control those which
are morely general. In our opinion, the special pro-
visions of Section 10 relating to transportation aiq,
and with respeet to districts larger than one lundred
square miles, control and muast be given effect. Hence,
4f the 6raham district contains more than one hundred
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square miles, and need for transgportation aid is
shown, it may receive such 2id, if recommended by
the Direotor of Bqualization sand approved by the
joint leginlative advisory committes.”
M B 3

' We think that opinion announced a correct comolusion
under sound prinoiples of statutory construction, and we here
now re-affirm it, the present statutes dbeing in all subgtantial
respects the same as thoge existing when that opinion was writ-
ten. Any and all subsequent opinions in confliet with thig opin-
ion are heredby overruled.

It follows, of course, that any district entitled to
transportation aid, undar the terms of Article V, isg entitlad
thereto, whether such distriot complies with any of the general
requiremants for e¢ligibility, under Section 1 of Article I or
not.

Likewige any district that conforms to the County Unit
System of trangportation, and receives no other type of aid,
either tuition or salary, and which comprises three or more in-
dependent distriots, and contains fifty (50) square miles of ter-
ritory, and wvhich is applying for transportation aid only on a
transportation bhudget, and which shovsg a need therefor on the
basis and at the rate provided for in the Act, as does Buntsville
Independent School Disgtirict, is entitled to such transportation
aid.

Yery truly yours

ATTORREY GENERAU OF TEXASR
By
- 0cle Bpee
Assistant




