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ATTORNEY OGENNRAL

Hon. Perry L. Jones
County Attorney
Travis County
Austin, Texas

Dear Sir:

THE ATTORNEY GENERAL
OF TEXAS

AUvsTIN 11, TEXAS

Opinion No, 0-7251
Ret Under the provialions of Artiocle

78345-D, Revised Civil Statutes
of Texas, does the Commission-
ers. Court of Travls County, as
a Board of Equallzation, have
the authorlty to remove and
oencel from the delinquent tax
rolls of Travis County taxes,
penaltles and intsrest that
have been erroneously assessed
agalnst property that is exempt
from taxation by statute acoord-
ing to f indings of the Commls-
sloners Court of sald County?

In ybur letter of May 28, 1946, you request the
opinion of this department, wh lob f or the purpose of thls
opinion we quote the last paragraphs

"Under Acts of 46th Regular Session of the
Texas Leglslature, page 659, H. B. No. 456, approved
May 15, 1939, and otherwise identified as Article
7345~D, Revised Civil Statutes of Texas, 1925, dbes
the Commissionera' Court of Travis County, Texas,
a8 a Board of Equalizatlon, have the authority to re~
move and cancel from the delinquent tax rolls of
Travis County, taxes, penaltles and Iinterest that
have been erromseously assessed agalnst property that
ig exempt from baxation by statute according to
findings of the Commissionera' Court of sald County?"

As we construe your opinion request it is assumed
that the ro-erty in question, Newman Hall, which is used
as a dormltory for girls attending the University Jf Texas,
which 1s owned and operated by the Dominlcan Sisters of
Houston, Texas, a religious and charitable corporation,
without capital stock and not incorporated for proflf, is
exempt under the Constitution and statutes of this State
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from ad valorem taxes., We therefore assume, as your opinion
request does, that the property in question 1is exempt from
taxatlon under the Constitutlon and statutes of thls State,
but do not decilde thls question. Brlefly, we are called upon
to answer whether or not the Commissioners Court, as a board
of equalizatlon, is authorized under the terms of H. B. No.
456, approved May 15, 1939, and otherwlse ldentifled as

Art., 7345-D, R. C. S. of Texas, 1925, to cancel and remove
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property from the tax rolls agalinst which taxes had besen

erroneously assessed,

We have held in two oplnions of thls department
that Art. 7345-D, R. C. S8 of Texas, 1925, 1s unconstitutional.
The first of these opinions, No. 0-930, was approved July 11,
1939, and a copy of this opinlon 1s herewlth enclosed for your
Information. The second oplnion is No. 0=6257, approved
Dec. 1, 1944, a copy of which 1s he-ewith enclosed.

It does not necessarlly follow, however, f rom these
opinions that the Commlssioners Court 1s wlthout authority to
cancel and remove from the tax rolls the levy and assessment
of taxes which the State and County had no authorlty in the
first instance to tax because of 1ts exempt status under the
Constitution and statutes of this State from ad valorem taxes.
The Legislature has no authority to impose taxes upon pro-
perty exempt under the Constltution, and neither has the tax
assessor authority to assess taxes agalnst property which
the Leglslature has exempted under constitutionsl authority.
We are not confronted, assuming that the property ls exempt
from taxation, wlth the problem of an unreasonable and
axcaesalve valuatlion, such as was atitempted %o be comprehended
in Art. 7345-D, supra, which as we have heretofore stated, has
been by this department held to be invalilid, but wlth the
simple proposition that the assessment was null and vold
ab Initio for the simple reason that the tax collector and
the commissioners court had no authority in the first in-
stance to place the property on the tax rolls as though 1t
were subject to taxatlon,

We said in oplnlon No. 0-6257 the folluwing:

"The Jurisdiction of the Commlssiore rs Court 1ls
defined in the latter part of Sec. 18 of sald Artlcle
5, supra, in the followlng words:

"rThe county cormlssioner so chosen, wi th the
eounty; !-dge as preslding officer, shall compose the
county zommlssioners court, and shall exerclse such
powers and jurisdlction over all county busliness as
is conferred by this constitution and the laws of the
state, or may be hereafter prescribed.' (Emphasis ours )
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"We think, however, there ls an express limltation
upon the Jjurisdiction thus conferred, that is, it must
be 'cowmbty busire ss.t' When acting within the scope of
the jurlsdiction thus conferred such Julgments Import
verlty, and are not subjJect to collateral attack.

"In a former oprinion of this department, No. 0=-2912,
what constltutes tecounty business! has been well ex-
pressed, and we quote from sald opinlon as followss

"tThe term "county business" should be given a
troad and llberal construction, so as not to defeat the
purposdes of the lawe

"tWe are of the opinlon that the metter of examining,
investlgating and consldering an assessment of taxes,
and determlning whether the same is invalid or not; and,
if found to be invalld, to do the thlings as authorlzed
by law to have the property covered theneby re-assessed
In such manner as that the taxes thereon may be collected,
all pertains to "county business." It would seem that it
is as much "ecownty tusiness"™ %o examine into, ascertaln
and determine an assessment to be invalid and to have
the same re-assessed in a valld manner, as it is to
Inspect tax renditions, hear svidence thereon, and
determine and equallze the valuatlons, whlch matters are
unguestionably county business and properly Intrusted to
the commissloners' court, actling as a board of equalil-
zation.t"

While there was not lnvolved in the problem con=-
aldered In saild opinion the gquestlon of the exemption of the
rroperty, there was Involved the powsr of the Commlssioners!
Court to ascertaln and determlne an assessment to be Invalid,
and 1f found to be invalld to have the same reassessed in a
valld manner. The Commissioners' Court would In our view,
consigtent wilth the vliews exrressed in the foregoing opinion,
have authority to cancel or remove from the %ax rolls an
Iinvalld assessment which the tax assessor had no authority
to azsess in the flrst instance because of the exempt
character of the provertiy.

In the recent case of the Clty of Austin v. Sheppard,
190 S.W. {2d4) 486, the Supreme Court granted a mandamus
requiring the cancellatlon of sssessments against property
owned by the Clty of Austin acquired in tax foreclosure
sales becanse of the exempt character of the property; and
we think it >llows that as to exempt property the law
requlres that such assessments be cancelled because invalid,
as we have sald here from the begirning. If this wers not
the law the Court would have refused to grmnt the writ of
mendamus in the cazase of the Clty of Austin v. Sheppard,
sSuprs.
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Assuming, without deciding that the property in
question 1s exempt from taxation, 1t 1ls the opinion of this
department that the Commissionersa' Court would have the
authority to cancel and remove from the tax rolls any taxes,
penaltles and Interest assessed agalnst such property.

e
Yours very truly
ATTORNEY GENERAL OF TEXAS
s/ L. P. Lollar
By
. L. P. Lollar
Asalstant

APPROVED JUNE 24, 1946
a/ Carlos C. Ashley
FIRST ASSISTANT ATTORNEY GENERAL
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