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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

ATTORNEY GENERAL

. Honorable Jos, B, _Dart

County Attornsv’

- Kendall County

Boarne, Texas

- Dear Siry. ' ‘Opinion’ No,-0-7261 .

let Disposition of & re eoted :
i1l of

‘baquast under. th
Jos. Backer, G aed,

From your request fo. Opinion on. the .ap 1oned
mattar we ouote the rollowing*?

i} AJog. Baoker ‘of Kbndalerounty. 4d ;

@ 'will J41n’which he’ apyointed W.\\E. Janan hia~
.exqoutor; ‘without bornd ‘and_providing that.no\action
.bs .had in the’ adminis;ra lor :af hlgs eptate than t

-appraiaemsnt and’ 1iat '
:would .make Mr, Janansoh i
~
"By the %erms- 11 Baoker 1e£t:$10,00
' T+ J has refussd. the
Lea e to the. estate.

) Thise provisions
pan nt: exeoutor.

' Jurisdiotion to’ settle
: fid the heirs,' And quoting

e ar 'However, management of an
“dy &) ‘independent .execitor is an ddministra-
‘dontymplation ‘'of law, ‘and he is required to
y 0 e probate ‘1awg-as..far-as applicable,!
p aringen ‘78. Y{illiamﬂ’ 67 S. WO 1061' the
34ys in .pard - ', ., v «:Thd usual mods .of.
- Stering: the datate 1g.marely suspendsd -for
‘the time the independent executor is acting, and
may be begun at- any timde, and:then bs conducted as
"preasoribaed by the yvarlous proviasions of our statutes
.regulating the gsettlemant of estates. The Jjuris-
dietion and powsrs or ‘the court to setile thae estate
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is alwa¥s bshind an indsependent administration.'
- Wilh;lm g8 Estate vs., Matthews, 274 S. W, 251, 1is

"Article 3644 R,C.S. says in part: 'If any
person entitled to & portion of an estata , , . .
shall not demand his portion from the exacutor or
. administrator within six months after an order
- approving the report of ocommiasloners of partition,
the county igdge by an order antered upon the-
minutes ghall require the exeoutor or adminigtrator
to pay so much of saild portion as may be in money
to the State Treasurer . +  + « Upon the settilement
of ths final account of an exscutor or administrator,
if the heirs, devisaes or .legatees of the estate
e« ¢« o« ¢« d0 not appear, , + . . and there are any
funds of suoch sstate remaining in the hands of .ths
. exacutor or administrator, ths county .judge shall -
-entaer an order upon -the minutes requiring such
sxsoutor or administrator to pay such funds to the
State Treasurer.,' '

. "Under. the abovae atated faots and by reference
to the quoted cages and the statutes governing the
administration of estates by an sxecutor appointed
undar a will 4in which the provisions of Art, 3436
are embodied, would the ocounty judge bs authorized
to accept an application from the independent.

. axecutor for an ordsr directing the lndspendent
exacutor to turn the $10.00 in question over to the
gtate Traagurer, and in turn issue. ths ordsx?"

: .. While it is true, in ons sensa, that this bsquest
i3 an ™unolaimed portion" of the Estate of Baocker, Daceassd,
it more properly should he vowad as a rejeoted bequest, A
benatriciary under a will is not bound to accept & legacy or
davise therein provided for, but may.disclaim or renouncs
his right under the will, 69 O, T, 974, Sec, 2168, Where
the bensfiolary disclaims or renoundes his intersest under
the will, it bacomss inoperative as to him, and the property
will be dealt with as if the gift had not baen made, Id,
Seo0, 2169, S '
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Article 3644 was a part of a comprshensive aoct

gasaed in 1876 pertaining to the estates of decsased persona,
t is obvious from the plan and struoturs of sald Act that

this ssotion was intended to apply to the portion of an
sstate whlich was bequeathed to parsons who were non-resident,
who could not be found, or who for any other reason were not
represanted in ocourt at the time of the distribution of the
estate, The money was placed in the cuatody of the Treasurar
of the Btate in order that suoh persons later might make
proper proof and recover them, '

. Therefore, 1t i1a our opinion that the County Judgse
would not be suthorized to aoccept and grant® an appliocation
from the Independent exeqoutor for an order direoting the pay-
ment of the 210.00 in qitestion to the State Trsasurer.

Yours very truly

' ATTORNEY GENERAL OF T2XAS
D, JUN+5 3 1948 -
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