OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

norable H, D, Dodgen, Executive Secretary
eme, Fish & Oyster Commission
Austio, Texas

Dear Sir: Opinion No. 0=7262
Re: Valldity of proposed lease con-
tract wheredby the . Game, Fish &
Oyster Commissiofh pogquires a

site for the erection of e Marine
Laboretory Building

This will ecknowledge receipt of your
wherein you request the opinion of this departitent on the valiaity
of s certein proposed letse contract, sox
‘your letter, sulmitted by the Aransge County Navagatiog
One to the Texes Game, Fish & Q0yster Chmmide
posed site for the ereotion by # :
Building on property owned and 2@ by the aforesaid Distriot.
Receipt 18 alsc acknowledged of 6t June 20, 1946, to
whioh was attsched emended dopy Of\the efeiesaid leass contract,

In 8 previous oyinipmsubx
Orinion No, 0-6935/( yow'were ad
¢d to use monies avxailgble £ id Oyster Fund for the ¢on-
struction of & build Laboratory, and iz further
tuthori ze g . whjioh to oconstruet the ssid building,

\hls department to you,
hat \the Commisaion is authoriz-

CEnB' gommi ssion to use certain run:a for toa1
"the m fic investigations and surveys of the principa
Sca ma 11fs for purpose of the betteri protection
808 Sonae sfre;" Sudh EEInfon holalng thst the aEEv- statute
%24 authority ¥8r Lhe oconstruction by the Commission of & Marine
Laboratory Bulldidg, and that the Commission also had authority to
iurehalo land off whioh to erect suoh building, following the decision

L the case ;r Herring v. Houston National Exchange Bank {(Sup.Ct. ),
269 s.w, 1031,1‘633';'%10!: held that the prison commission, having
Suthority to purohese e mill plant, had implied euthority to purchase
the 1and upon which the mill was loocated.
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Also, previous opinion No. 0-3100 of this department held that
atatutes authorizing the Department of Publie Safety of Texas to fnatall
and operste & police radio Wwroadossting station were broad enough to
sathorize the purohsse of land upon whioh to estadblish the atation.
That opinion quoted from the ocase of Terrell v, Sparks, 104 Tex, 191,
135 8,%, 519, i{n whick the Supreme Court held:

"thenever & power is given by statute, everything
nedeasary to make it effectual orrequisite to attain the
end is implied., It 15 a well-established principle tlat
statutes containing granta of powar sre tc be oconstrued
80 a8 to include the suthority to do &1l things necessary
to saocomplish the objeot of the grent. The grent of an
express power oarries with it by necessary implication
every other power necessary and proper to the exseution
of the power expressly granted, Where the law sommends
snything to be done, it authorizes the performance of
whetever may be Neceasary for exeouting its commsnds.,™

Sinoe ths 2oquisition of land is necessary iz order to oarry
out the exscution of the power grented to the Commission to build a
¥arine Iaboretory Bullding, then the only remaining question {s how
such scquisitioo may be tade. "Generally speaking, the State heas
the same rights and powers in respeat of property &s an individual,
1t may scoulre reel or personsl property dy oconveyance, will or
otherwise, 2nd hold or dispose of the property Or spply it te any
purpose es the stete sees fit." (38 Tex.Jur,.836)

In our opiniofi, therefore, the Commission, in the edzence of
constituticnel or stetutory restrioctions, would have the came right
to acquire lend for the herstofore meaticned purpose by lesse
gontrect as by purchese, donstion, devise, or other mesns, provided
that the Commissior has found that the acquisition of particuler
land by & lesse contract is reasonably neocessary to the execution
g:lthc powsr grsnteA such Conmission to construct & lMarine Lebaratory

lding.

Ir repard to lease sontracts, however, the State Constitution
Prohibits the oreation of any deds by or on bshalf of the State
(Ses.4k9,art 3), and further provides that no apprepriastion of
money msy be mede for & longer term than two yesars (See.6 of Art.8).

The ocase of Fort X¥o ayalry Glud v, Shepperd (Sup.CtJ,125
Tex, 339, 83 S.¥W. <4, , involved s five-yesr lease contrect under
wWhieh the State, &8s lessee, acting through the Adjutant General, had
Undertaken to eoquire asd pay rentsl for certain reel property to

used as & Nationsl Guerd Armory. Justiee Crits held in his

opinlon that no express suthority exiated for sush contraot, hut
ixplied euthority 4id exist to rent or lesse property for srmories
for the term of the appropriation sot. He held that the five-yeer
%0ntract was void, sinoce it bouné the State 10 pey rentals efter

the end of the bilennial appropristion to the Adjutent Generel.
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The osse of Texas National Guaréd Armory Board v, MoeGrevw
{Sup.Ct.), 126 8, W, (24) 627, elso involved lessne ccntracts,
the oourt upholding Art. 5890b, authorizing the Arasory Boerd to
enter into biennial legse contracts. Juntioce Critz, in dissent-
ing from the majority on other matters, saidi

*If I properly interpret the opinion of the msjority,
it holds that this law does not sttempt to authorize lesse
gontraots with the state, except for two years et e time,
I agrse with this holding."

In view of the above Glted caaes, it 1a the opinion of this
department that the propoaed lease ocontract involving annusl rental
payments of §1,00 for a thirty-yeer term ie ifnvelid, since 1t ex-
ceeds the Constitutional reastriction that no appropristion of money
may be made for a longer term than tvwo years,

It is our further opinion, however, thet if the present leese
ocntract ware to provide thet the total conajderation for the lesse
be paid in & lump sum prior to the expiretion of the present
blenniel eppropristion to the Commisgsion, then such le&se contract
would not be objectionebls on the grounds raired in the case of
Fort “orth Ca¥alry Club v. Thepperd (mupra).

A further requirement to the validity of such leése contraet
is substantiel compliance by the Aranses County Nevigation Distriot
No., One with the provieions of Cudb-see (o) of Article 8247b, V, A,
C.3., wiloh resds as follows:

"Suah Navigation District mey =ell or leese 21l
or any part of any surplus lands owned by it, whether
seid lepds be spquired by gift, purchase or ig setile-
ment of any litigetion, controversy, or e¢leim in behal?l
of the distrioct, or in sny otLer manner, provided mich
lands are not necessary to be used by such Fevigetion
Distriet in conneation with the development of such navi-
gation project, and provilded further that such sale or
lease shall be mede in the manner provided in this subdb-
gection. Before making such sale or leasge, the Havligatlion
end Canal Commission shall osuse tc be pubdlished in some
newapapsr of genaral ciroulation within said Nevigetion
Distriet, at least once per week for a period of ten days
next preceding the exeoution of sueh Seed, contreot for
sale, or leass, & notios requesting bids on such land,
which notice shall contain the approximets emount of land
offered for sale or lease, the general looation thersof, the
time and plece when such bide shall be opened and rroviding
that eash bié shall be acocompanied by & certified check,
bank 4draft, eashier‘'s check or bidéer's bond, with a
responsidle surety, or sursties, each in an apount egual
to the bid for sueh laad or for such lease, to guarsatos
that sush bdidder will perform the terms of hia bid,
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After the publication of sush notice, as sbove provided
the Nsvigetion énd Canal Commission may sell or lease s

or any part of sush land, provided that such sale or leese
is awarded to the highest bdidder for the same and shall
enter an order in the minutea of the Navigstion end Canal
Comml ssion confirming such sale, which order, emong other
things, shall set forth the tsrms thereof, inoluding the
considsration therefor, sand whioh shall farther provide
that when such bidder ocmplies with the terms of his W4,
the Chairman and Secretery of the Navigation and Canal
Comrission shall execute a deed or lesse, as the case

ney be, in proper form and providing further that such sale
or lesase shall not be meade for & less sum than ita reason-
abdle perket value in such loocality at the time snd place
of such sale or leass.*

Upon the satiasfaotory eompletion of the adove listed

requirements, it is our opinion that the aforesaid lease con-
traoct will be valid.

Yours very truly,

FETILTIT T ATTORNEY GXNERAL OF TEXAS
N~ "
TITET REIITY 8T N ﬂ BM}\’
4 UENEY GECERAD - _ Bleanton, Jr/
T Ansistant
“NB:V




