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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

gonorable ¥. P. Herms, Jr. 1
County Auditor

¥aller County

Hempotead, Texag

pDear ¥r. Herms! Opinion XKo. 0-7268

Ret: Authority of tho Coumwlssioners

Your letter requesting
uron the ahove subject matter is

an on the particu-
" arieing in con-

944, such Board considered
: Frank {chol. It appears

ents rank Echol,of the County Clerk
2) present County Commi ssioners vho were al-

endition sheet orizinallv executed by
; E¢ho! reflected the rendition of reasl prop-
1y. .1t further apneare from the gtatement of
gsuch County Cleric and such County Conmigsioners, that
during 1ts said 1944 meetinsr, rroceeded to chanrge such
rendition sheet bty addings therete 'personal rrorerty---
€1,n00,n0%s Tpank Teknl ®ag not netified of guch meat-
Ing and 414 not annear thereat. Frenk Echol first he-
came anrrised of the acts nf the Foard of Equalization
chareine the rendition sheet, or the 31lgt day of Janu-
ary, 1948 wher he wert to the tax eollector to ray his
taxes. HfHe refused to navy auch taxes that dav but nraid
thkar the next dav, Ferruary 1, 1945 hvy check, uron the
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face of which he wrote, 'paid umder protest'. Frank
Echol states that he 4id not own any pereonal property
on January 1, 1944, but that he did have cuatody and
posgession of sbout fifteen (18) head of mother covg
which delonged to hias son who wag & non-resident. The
velue ¢f such cowg wag ocugtomarily fixed by the Board
of Equalization at #10.00 each. Mr. Echol éelaiws thet
he made an over payrent of £18.88 for the year 1944;
that such payment was 11Yegally demanded of him; that
he involuntarily yaid the same and that the County of
Yaller now oves him such smoumt.

*Vr. Echol also met with the Board of Equalization
at its 1048 weeting, at which weeting his personal prop-
erty was reduced in value to ¢380.00, on which amount
he paid taxes on January 81, 19468. At that time the
members of the Board of Equalisation agreed verivally
that such oum of $1F.86 wag 1)Ylegally agnessed speinst
him for 1944, and should noct have been eollected, dut
through insdvertence or neglect no order to that eof-.
fect wvasg put on the minutes of such Boerd.

*My questiona ariging frox the above facts are as
followge : ' .

1. May the ComrigsionersCourt of Valler
County, Texas, lavfully igsue s varrant in
the apount of ¢12,88 to the eaid Frank Behol
in eonsideration for the execution, dy the
said Fran¥y Echol, of 2 release of all guits
or esuses of sction wvhich he might have
against Yaller County based on the abdbove
transactions?

2. If the forecoing Qqueetion s ansver-
ed ir the negative, way the Cormigsioners
Court sitting ax = Roerd of Equalization
correct the minutes of gaid Board st thig
time, in such ranner as tc reflect the act-
ual oceurrence i1t its weeting in 1944, anad
1f s0, could s warrant then boe 1iscsued for
the vurposss degcribed in questior 11"

Beth of your questione are answered in the negative.
From your statement of the faots, it indisputedbly ap-

rearg that \y, Echo), with 2 full knov¥ledre of the exacet sftua-
tion, voluntarily raid the taxes ir disrute. This is conclusive
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areinst hig right to recover the sare, snd consequently 1t is
concltuaive of the right of the Commigeioners Court to pay his
elsim, the same not beingy o valid enforosahle demand against
the county.

It has long heon the rule that one who, knowing that
2 tax hag been 1)legally assessed apainst him, voluntarily pays
the sare without any kind of &uress or logal coercion, may not
recover it upon the ground of guch 1llegality. The faet that
Vpr. Behol pafd the tax "under protest® does not change the ait-
vation, sinoce he was in no wise ecerced hisg actual payment was
voluntary. His case wonld stand in s different light if his
failure to pay such tax ocould lezally have been followed up by
s svumary imposition of 2 penalty, forfeiture, or the 1like,
against him, and he had made the payment to prevent such pen-
alty or forfeiture. That would have been legal duress, entit-
1ing bim to recover the payment, whether made under express pro-
test or not.

In Austin Fational Dank v. sgheppard, T1 &. ¥. (2) 244,
the Sunrewe Court ssid: ‘ '

"(6) A pereon who voluntarily peys an 11Yagal
tax has no ¢lsim for ite repayment. 24 R.C.T. p.
455, § 4113 City of Houston v. Feeser, TR Tex. 388,
13 g. ¥, 286; Galveston City Cn. v. City of Galves-
ton, 86 Tex. 48817 0Osmar, Rcott & Co. v. Shennon, 82
YTex. Civ. ‘]\po 8“' 118 5. ¥, 361 (mt I‘Of.), and
‘suthorities cited on page 364. Thig case vas affirm-
64 by the United Etates fupreme Court, 223 U. 8. 468,
32 s. Ct. 338, B84 1.. Xa. B10.

*(7) A person who rays an {)1lesal tax under du-
resa has a Jepal clair for ite repayment. # # &

*(8) Turess in the raymuent of an 3$1lesma) tax
ray he either exmress or irplied, and the lecsl dAuty
te refund fs the sawe ir heth Instances. 26 R.C.Y .
p.457, § 413.

*(0) Thern the statute yrovides that the taxnaver
chr Paile te ray the tax shall forfeit his right to do
Pusiress Ifn the statz, ord kave the ccurtes elceal to
him, he 1& not regquirsed to teva the riek of kavirg hies
right to resort to the courte disputed snd his business
in jured while the invalidity of the tax ig hreinr adjudi-
cated. 26 R. L. T. P 485,
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*{10) 1In the absence of a specific statute
to the eontrary, the fact that an 1l1lexol tax in
or 1s not paid under protest is of no importance.
26 R.C.L. p. 450 § (14.7

The same holding was made by thé surreme Court 1n
Kationa)l Bigouit Co. v. Etate, 138 6. ¥. (2) 687’ and at1))

agaly in Union Central Y.ife Ins. Co. v. Mann, Attorney Gener-~
2], et .-], iB8 . W, (2) 47T.

The situstion would not he any different if the Board
of Equalization ghould now prescind its erroneocus order (if irn~
deed it would have the power to dc so). That would be mere form,
and 1t oould not oporate to galvanite the claim into & lepal en-
forceable obligation of the county, for the rights of the respec-
tive parties were fixed at the date of the volumtary payment.

One cannot 46 by indirectiorn what he ¢amot 10 directly.

Very tmuly yours

ATTORNGY ﬂENERAI.OF TENA S
By
Oete eor
Ansistant
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