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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

OROVER SELLERS
ATYORNEY GENERAL

Honoreble George H. Sheppard

Comptroller o1 Public Accounts

Austin, Texas

Dear S5ir: Opinion No. 0-7278

Re: Frocedure to bHe Yollowed

on taxe olléctad, as
5 A icloa

Your two letters, boidli detégd June 7, 13
the opinion of this departnent comreerninz the fol
questions:

1. 78t certsin
resl estete ns€ be PO the tax rolls,

and the sanmg hD a'cordsnce-wita the

: >"t0 the preceding question
beresx” should be calculated at 6w

pum), under—the facts above outlined, should
erodt on taxes due for 193) snd prior yeers

R calculated from July 1, 1935 to date under

8 7336d, V.A.C.S5., or should it be calculated
dzte tine texes would nave become delinguent
e property been properly assessed.

Referring to your first question, Articles 7346
and 7347, Re S., provide in substznce tnat when it is dis-
covered that any realty hss been omitted from tne tzx rolls
for any time since 1884, the Commissioners Court may order
a list of such property to be made and the same is to be
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assessed a2ind texed for t.:c yesrs o.itted, and tuere sasll
be added "a penalty squal in amount to wnac w.uld be bpe
interest to the date of maki.pg said list frou the date
such pruperties would neve bes. delinquent had same been
properly rendered by tiie owner thereof at the time =nd for
the yesrs stated in said list."

we sre of the opinion thet the language of the
statute means 67 per annum, Lad the Legislature intended
that a flet penslty of 6x be levied, we do not believe that
it would have set forth tihe term for which interest was to
be ¢omputed. It would hsve becn mucn simpler for the
statute merely to provide & flat penalty of 6s. Our eon-
struetion of this provision is in accordrnce witu tae gorn-
struction by the Couptroller for many yesrs.

Our holding 18 in accord with common usage and
follows the general rule. 3ee 33 C. J. 196, wnerein it is
steted thet P, . . . Waere the contract contzins no stip-
ulation as to tne periodtw waica toe prete agrsesed upon
shall apply, it is construed so as to meke thne interest
computable per annum, not for any loanger or snorter period."

Furtuer, it wili be noted that Article 5073, s.S8.
imposes $he penalties for usury when "“a greater rate of
interest than 10" is received. Jur courts have uniforuly
coustrued t.is lsapurye to ..esn 13,; per sanum. See for
exazple Coinerce Trust cowpany v. est, 80 U. 4. 2d G42,
per Judre Suedley (adopted oplaion by Conaissioa 3f apreals).

T.ie answer to your second question involves a
cors truction of Article 73364, V.a.v.5. Tais "depression"
measure was passed in 1934 aad provided in part that “all
iderest and pen2lties that have accrued on all ad valorem
e o ¢ o toaxes that were delinquent on or before fugust 1,

3 ¢ s« s o are herev: : provided sald . « .+
taxes are paid aftsr Juze 35, 1935, with aan addition of
8+ penalty . « « « together with interest . . . . of 6%
per annum, on and from July 1, 1935. . . ."

It will &t orce be noted tnat in order for the
interest and penslty rexission bdill to be gpplicable, the
interest snd penalty must hrve sccrued on “"taxes trat were
delinquent on or tefore ..ugust,l, 1934."

In the fect situation you present, tane reelty in
question had never be-n on tane tax rolls until tais yeer,
and it is being placed on the rolls under the proviaions
of Articles 7346 and 7347, supre.
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se are of the opinion that, because no assessient
was nade in prior ye:rs, the taxes in question were not de-
linquent prier to this yesr, and hence Articie 7336d is not
applicable to thim feot situation. In our Cpinion No. 0-2083,

in coastruing Artiocle 7238, d. 5., we arrived st a similar
sonclusion,

In Clegg v. Itate, 42 Tex. 605, 605, our supreme
Court said:

"It has bee. rapertedly decided, tiutt no
rigat of sction exists for the non-payment of
an ad valorsa property tex, until an assessuent
has beeu made &8 provided by law."

3inilar ststements of tue law will be fouud in
aepublic Insurcuce Cvo. v. dighlend rark Independent ocuosl
District, 57 ¥. w. 2d 627; Dallas Joint 3tock .Land Bank of
vallas v, State, 118 3. W, 24 941, no spreal} and in 4,0
Tex. Jur, 229,

In 3rown County water lwproveénent vistriet v,
lelatosn, 164 S. %. 2d 722, 726, error refused for want of
nerit, tae court sFid: %, . , . 1o tie gbseuce of a.sess-
pents no taxes ares dus.”

Tue cease of itate v. “ioneer il and Refining Jo.
292 5. w. 869 {Comm. of Apn.) deslt.wita a tax on gasoline.
Tae stestute required » dealer tc report o.. the 25tn of eech
zonts tas amount of his ssles for tne preceding moath asd
Pay a tax therson at the ssaxe time. The statute was reperled
during early June and the cuestion wss whether tue tax for
Yay ga80line sales had becdoas : liabilit{ to the Stave wuich
the legislature could not constitutionally release. The
court held that tue tax on »ay sales was not a "liability"
under the constitutional provision. 4irticle ), 3estion 55,
Tex:s Constitution. The ¢ourt held thet the liability was
inaghoate and ¢ould not acorue until June 25th. "Up te
that time," seid Judze Nickols, "1t would bave nad a atstus
comparable to a were levy of an ad velorem tax without an
assessment, and, thus, an esssntial element would have been
lacking. «+ « "

In Kersa Laxke [rsinage Uistrict v. State Bank and
Trust Co., 92 Fed. 2d 783, tas Court said:
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*It is evident tuat a tax cannot be
deliaquent untll it was been made payable by
some lawful procedure by tas proper officials
under the existing laws of tae State."

The oupremo Court of Indiana in Callup v. Soumidt,
56 N. E. 443, k50, steted 3 followa: YAs said in Ledwood
Cos v. Winona and St. Feter icnd Co., 4C Idnn. 512, 524, 42
d. W. 73, 477: 'One thiug is very certain, . . . . thet a
penzlty in any form ¢annoy be impoaed until & party is in
. defzult of some legal duty. A peneglty for the non payment
of a trx gaunot be imposed until the person hes an oprortunity

to pay 4%, and frils to do sct, 1t is misaomer to call sugn

a2 caarge & 'delinguent tax'. 1t vas not & tax at all unlil
after the assessnent @14 extension were wade. Sefore tast
time the c¢laiu existed only i:x: the rigut to tax, and not until
rolded bty tue forms of lew into a fixed charfe was it suscepe-
title of demzad and exact peyment."

In Zusley v. Board of voomiseloners, 127 . . 217,
(App. Ct. of Ind., Div. 1}, tie court, &s in tue Gallup case,
supre, dezlt witn propert tu.at had been omitted I{rom the trx
rolle. The court sald:

"The question rreseated wry bte stated as
ws: waere property 1s oxltted irom tne

Anvr @ W Al i wbd o W i s Nrask waew

allow
ax duplicstes, &ud not assessed for several
years, and is thes discovered, placed ujron tae
tax duplicate by the Jounty Auditor, and the
txxes for tae sever:sl yprecedinr ye—rs are
collected by taoe vounty Irocsurer, tue same as
current taexes for tne ye:sr ia wiich suen ocmitted
property was 80 listed for taxatioa, is tae
County Trersurer sutitled %o retzin O of the
as.ount so GO.LJ.éﬁtCa under the pI‘OVlSlOﬂE of
Seetiou 7332, Burpe 13l4° If tue tzxes 80
vlaced upon the tex dunlicate are 'delinguent

taxes', it follows to:t under oection 7332, surrs,
walich dlranfn tiart tune Treasurcr s2aall be ::\'l]nt.rod
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'a comuiesion of 6% on all delinquent taxes gole
lected by nin' appellant would be eantitled %o
recover the ,13,104.5)1, wiih interesv. The ques-
tion, however, nzs been declded adversly to
appellant's contention by the supreme Sourt of
tole Stote. (Citing the Gallup case, Su;ra)."”

ﬂiﬁ
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. Under the foregoing autuorities, we hold tnrt
the 63 interest referred to in your inquiry siould be cou-

puted from the date the re: .lty “would have hion delinquent
had same been properly rendered" as provided in article
73%7, %. g. and that Artlicle 73364 is not appliecable to
this faot lltuntion.

Yours very truly
ATTOANEY GL.ZAiL OF TEXAS

b Ol hindl
3B

)5’ J. Arthur sandlin
Assistant
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