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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

UROVER SELLERS
ATTORNEY BENERAL

Hon. Bert rord Ahiniltnta-
Texax Liquor Control Board '

P, 0, Box 56
Austin 1, Texas | |
Dear Bir: Opinion Ro. 0-7280
Re: Whether the contract f4r the
- purchase and sale © er here
x;ountod is. or
tiole 667 MP.0,
We have received your letts , whioh is

quoted as fallows: - _ |
' wpenal Oode, Art. 66

wt (1) It shall bo " I RAADU~
facturer or u.- AL ' r ndirooﬂ.{.
kS ave, A0y agen
- hrutc, or

3¢~ the products sold e of-
) : oth.r person engaged im the
iistridution of brewery products

e \the retailsr or take or 4dlspose o

of any such product,' . "

. note partioularly ths language of the
last %0 require the retailer to take o ulpou
of a oertain quota ct any sugh produst,*

"Galcod Distributing Mn{ (M1lsen MJ
longvisw, Texas, a whelesaler distridbuter of daew mmu
to make omtracts with retall distrivutors of 'b“; weyedy
he sells such retailers either Embassy beer, a uet of
Best Brewing company. or Medford Beer, a product of Medferd
Brewing Company of Ohiugo; such proposed contrast is set

HO COMMUNICAYION 18 TO BEK CONSTRUED AB A DEPARTMENTAL OPLNION WNLESS APPROVED BY THE ATTORNEY SENERAL OR FIRST All!l‘t‘ﬂ‘



.Hon. Bert Yoxd - Psge 2

forth in the next suocceeding paragraph. There is to be no
agreanent between the whole distributor and the retailer
exoept that evidenoced dy such written contraet,

"We should like your opinion as to whether or not
such -ocontract for the purchase and sale of beer in the follow-
ing language would be in violation of the above quoted provi-
sion of the Penal Qodes

',"53:.; n;narnndun 0{9:2 A u:;nt s Bads this
o ' y and betwsen Galood
PTatributing U0, WIlton Galoob), hereinefter called

8eller, and hereinafter called Buyer, bears
ovidonc’w as Tollowss !

#tSsllcar has 80ld and by these presenta does
hereby bargain to sell unto Buyer one thousand cases
of beer to be delivered one-half dwring the
£irst EweIto months susceeding this ocontract and onew
half during the following twelve monthsy for §
per oase, or for the oceiling prioe fixed theresn Ti—
the event § per case is greater than the oceiling
price; and Buyer egrees to pay for same in’cash at
in Qounty, Texas,

»'To guarantee ralthful performance of this contract,
) er has deposited with Seller 323 cents per case ;
“which shall be held by Sellsr as a Jeposit throughout
the first twelve months of thla ocomigaot, and duwring
the following twelve months for each case of the 3500
cases contracted for, Se¢ller akall allow Buyer 65 oents
_ per case aredit thereon.

#'In the event Buyer shall fall or refuse to take
said besr as hersinabove contracted for promptly md
to pay therefor in cash as adove provided, then and in
that event Buyer shall forfeit to Seller whatever amount
of deposit remains on hard as full liquidated dmmage for
breach of this contraot,t

"The Texas Liquor Control Board bhas ocmsailstently re-
fused to allow distridutors to make contraots with retaileras
similar to the one ﬁoﬁ:“ by the Galood mms.mutn Company,
on the theory that ass *30 Tsquire the retaller to
take or dispose of a o uota ¢f any suell predust! means
anything, it certainly mesans t the distributor cannot make
a contraot with the retailer to take a certain amount of bdeer.
I believe you will agrees that ths entire Texas Liquor Gontrol
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Aot has been deaigned to prevent a wholesaler from subsidizing
a retailer in any way."

You have correotly quoted Article 667-24 (1) (J) of the
Peral Cods of Texas and we note partioularly the last phrase
thersof as followst "to require the retaller to take or dis-
pose of a certaln quota of ani such produot.™ - We have found no-
legal deoisions construlrg thlis Article, or one similar thereto,
and oonsequently omxr construation of it as stated below oon=-
tains no oitations.

It 18 our opinion that the intention aof the Legislature
which motivated the passage of the foregoing statute was to pre-
veant a distributor's scheme of monopoly c¢xr subasidization over a
retaller by requiring him to oontraot for the purchase of a ocer-
tain amocunt or brand of beer or to recelve no ommtract at all,

Ve do not think it was the purpose of the statute to prevent the
making of all written contraots wheredy the retaller recelives a
certain amount or brand of deer,as such inhibition would produce
a greater evil than that which the statute attempts to remedy,

We interpret the wards "to require the retailer to take or dis-
pose of a certain quota . + «" t0 mean that if there is a re-
guirement by the distributor, to the extent of coersion, in of=~
fering the retailer the choloe of accepting a contract for a
certain amount or brand of beer or simply to receive no contract,
.the agreement then iz violative of this Artiole.

On the other hand, it is our opinion that the Article was
not intended to be an infringement upon the falr and reasonable
cantracting rights of dlstpibutors and retailers, That is, if
the amount or trand of beer covered by each oantraot is deter-
nined by the demands and wishes of the purchaser (the retailer)
and such contract is exsouted to supply his needa and serve his
legitimate interests, then the sgreanent would not ccme within
the prohibition of this Artiole even though the agremment to buy
or deal in these particular produots was transaoted through only
ons individual distributor,

By simply reading the contract you present here, we are
unable to determine witﬁn which of the foregoling categories it
falls because we ars not familiar with the oirocumstances sur-
rounding its exeocution. Whether there has desn some form of oco-
erclon which induced the makxing of the contract or whether it has
been executed fairly pursuant to the retailer's requirements is
pot oevident from the face of the instrument, Such a determina-
tion requires an investigation into the intentions of the parties
and their poaitions in the bargein as influenced dy present |
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economioc shortages. This is a r::zonsibility of the Tesxas
Iiquer Control Board and its administrator.

Pursuant to the standards we have outlined above, 1t
13 within the Board's sound disoretion, upon oompleting a
study of the baokground and oircumstances surrounding the
making of the confract, to determine whesther the agreement is
a valid, feir and reasonadle dusiness bargain o whether it
was 1mpollod by the ococercion of the distributoar contrary to
Artiole 667"2’0- (1) (J). Y.4.P.Co

We trust this satisfactorily answeras your inquiry.

Yours very truly .-
ATICRNEY GENERAL OF TEXAS
By (Signed) Jaok K, Ayer
Assistant
APPROVED AUG 1 1946

(Signed) Carlos O. Ashley

FIRST ASSISTANT
ATTCRNEY GENERAL

JEA/d jm/Me /8l

APPROYED
OPINION COMITIER

H ‘.LM.
. CHAIRMAN



