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Artiele 2828, ancn s Annotated ctvil Statutes, pro-
vides that the terms "ceunty treasurer” and “county treas-
ury” as used in all provisions relating to sehocl %
shall be construed to mean the eounty depositery, t
the esommissioners' court shall file with the Btate Depart-

sent of Education a copy of the bond of said depositery to
cover school funds,

: Article 2029 of the same codification provides as fol-
oWt

"Within tventy days sfter the receipt of

& certificate of its selectiaon, the County De-
positor: shall execute a good and sufficient
bond, payable to the County Judge, in amount
equal to the probadle amounts of availadble
School Pund, vhich may be on deposit at any
one time, and of the persmanent County Fund,
to be estimated by the County Superintendsnt,
or Commissicners! Court in & sounty baving xo
Superintendent, and shall be conditioned that
the depository vill faithfully perform its
duties under this title, and safely keep and
faithfully disburse the 3c¢hool Fund according
to lav, and pay such varrants as xay be dravn
an said fund by competent suthority; provided,
in 1lieu of said dond, suech depository may se-
cure said 8chool Funds in the same manner as
is novw Bo rovided by lav for qualification as
County Depoaitory.

®8ec. 1-A, In the event depoaitories
have been selected at the time of adoption
of the above provision, sueh &epositories may,
at optian, securs sald 8chool Fund by agprond
sscurities other than by persamal bond,

Artiele 2623 authorizes sach county to sell or dis-
pose of tbe lands grented to it for eduecatiocnal purposes

and invest the proceeds thereof in bonds of the type spec-
1fied therein.
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owr Jmltin tharesraore, is vhethe» bonds purchased
wnder Ayticle 2824 sheuld be plased im the sustody ef the
sounty depositeryer whether they sheuld de kept by the
eounty tressurer. Ve have deen unadle to rind any stet-
ute precisely iam point, Therefere, it vill he necessery
te 1ok slsevhere fer antherity.

Our Suprewms Court had this questiern befare it in the
case of Xempoer v. County ef Galvesten, T3 Tex. 216, 11 B.W,
188. The dactsien vas rendered in 1889, long defore the stat-
utes reliting to sounty dapesities were enssted, but the rea-
sening enploeyed by ©9 eourt i3, w thaink, stiad applicadle
tmo suhjeet quastion. We quete frem the epiniom of the
° $

"We bhave net found any express provision
of the statutes vhich makes the ceunty treasurer
the custodian ef the securities belenging to the
permenent school fund. But he 1s required by ar-
ticls 995 to keep an socount of 'the dedbts due
to and from his county, te direst prosecutions
Scoording to lav for recovery ef all debts that
may bs due his county, and superintend the col~
1lection tharesf'. Article requires him to
¥Yeport the dedts due te the sounty te ths Cen-
missioners' Cowrt, sand the next suceseding ar-
tiel¥ eontains this language: 'He shal) deliver
the moneys, seeurities, all ether pxroperty
of the eounty in his hands #48 ge his suoosssor
in effice.’ Thess articles are suffiecleant te
shev a3 ve think that it vas emntenplated that
the county treasurer sheuld de the eustodian
ef the seourities Yelenging te the schoel fund
of tha sounty.”

(Articles 995, 996 and 997, sbove referred to
the eourt, have besn brought fervard as Articles 1710,
1711 and 4732, R.C.5., 1925.)

If the statutes relative to the eocunty depository have
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not ochanged the lav vith respect to the custody of such so-
ourities, then the above-quoted holding answers our question,
for the statutes cited by the court are lgill in effect.

This question vas Defore this department in 1931. Ve
quote the following from & letter opinion of June 9, 1931,
to Honorable 8. M. X. Marrs, 8tete SBuperintendent of Publio
Instruotion (Vol. 322, p. 3‘&):

“It 48 our opinion . . . thet the term
ifunds' is synonymous vith the term *money’
a8 used in this connection . . . The term
'fundas' svidently contemplates, ss used in
the statutes relative to the county deposi-
tory of school funds, something to be placed
vith the bsnk which will earn {nterest on
the entire amount. In this commercial ege,
it would be ridiculous to assert that any
benk would pay interest to the county for
the privilege of holding bdonds or other se-
curities which it wa¥ not free tc sell or
dispose ¢f &snd thus make money for itself,
The act is bassd upon the well knowm fact
that banks can lend money deposited vith
thern and earn interest, and they are in
turn charged with the use of the mchey
placed vith them, vhich they in tuwrn use
in the banking dbusiness.

"+ 4ee yJOu are sdvimed that the cus-
tody of the bondsand other securities rep-
resenting investments of the Permanent Eshool
Funé, in my opinion, vould be with the county
treasurer of the county. By Article 1712
this official i¢ required to deliver to his
sucoessor not only the moneys or otler frop-
erty of the county in his hands, but also
the securities. His general Dbond covers
his responalbility for suoch securities. Kemp~
ner v. County of Gelveston, 73 Tex. 216."
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It is ouwr opinicn that the proper eonstruction eof
the lav is announced in the sbove-quoted opinien.

This copolusion is fortified by an exsmination of
the stetutes themselves.

Artioles 2547 1a providing for the swrety bonds of
gounty depositories provides that they shall ve in an »-~
mount "equal to the ®stimated highest dsily balance of
such eounty &s determined by the Cormilssioners Court,
such estimated daily balance to be in ne event lese then
seventy-five per cent (758) of the highest deaily balence
of ssid county for the next precsding year, less the a-
mount of bond funds received and expended, yrovided, how-
ever, in the event that eounty funds derived from ths
sale of county secuwrities during the term such dond are
deposited, such Commissioners Court shall require addi-
tionel dond end/or dopds, and/or pledge of seowrities
equal to the amount of such additionsl county funds.”
(emphasis supplied)

Article 2548 provides in party

"Whenaver, after the creation of a
county depository, as by this Act provided,
there shall sccorue to the county or any sub-
édivision thereof, any funds or moneys from
the sale of bonds or othervise, the Commis-
tiopers Court of such county &t its first
moeeting after such special funds shall have
oome into the Treasury, or depository of
such oounty, or ko soon thereafter ¥s may
be practiocable, may make written demsnd
upon the duly sccredited and estadlish de-
pository ef the county for & special addi-
tionel bond as such Qepository in & sum o~
quel to the vhole amount of such special
fund, to be kept in force so long 88 such
funds remecin in such depository.

It is seen in the firet place that the surety bond 1a
to be of an amount squal to the "estimated highest daily
valspce™. It is our opinion that the vord "bslance” con-
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templates a fluotuating aocount vhere moneys may be deposited
snd withdravn on frequent coccasions. In the second place,

it is obvious that the surety bdbond is not to cover securi-
ties, for provision 4s mede for an additional bond to cover
sdditional funds realized from the stle ¢f securities.

It would be incongruous to say that the securities are
to be in the curtody of ‘the depository Lf the surety bond
under the lav does not meke proviion to gouver them. Muni-
dipal bonds are negotiable instruments, snd the title to
mnost bonds passes by delivery. It is our opinion that the
Legislature did not intend that county-owned securities
should be placed in ‘the custody of the cocunty depository.
Thiz is evident from the requirement that the county de-
pository must furnish &n edditional surety bond to cover
sdditionel fundse realired from the sale of securities and
depoaited with the depository.

You &re, therefore, advised that it is the opinion of
thie céepartment that the custody of bonds owped by the c¢ounty
permanent school fund 1s properly vith the eocunty treasurer,
and not the county depository.

You &8sk whether the commissioners! court hes the author-
ity to require an additional security bond for the safekeep-
ing of these bonds. Your attention is directed to Article
1704 which provides that the sounty treasurer shall give &
bond payable to thc county judge, to be approved by the com-
mialionert' oourt "in such sum &3 such court mey deem neces-
sary". Article 1705 provides that the commissioneras' gourt,
vhanever it considers the bond or bends insufficient, shall
require such treasurer to give another bdond or dbonds or an
additional bond or bonds. This authoerity is ample for the
court to require an edditiocnal bond if it determines thet
the present bond is insufficient.

N Very truly yours,
% (M’E ATTORREY GENERAL OF TEXAS
< aTinios LS T %. Spa.rk;
GWS-bv Assistant
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