OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

Honorable laslie D, Williams
District Attorney
Washingtoa County

Breuhan, Texas

Desr Sir: : Opiatoa No. 0-7298
Re; Vhather or not Chief
of Police of sity of
Brenham, Te 3 en~-

You request an opinlox Attorney Gemmralyon the
above quoted ingquiry based on ¥
letter of July 15, 1946, to~-wit

“Ihe aherifr! hington County
is operatiag undes -
and his deputies apepaild of the salary fund of
the county. (The € . aty sod other
peace off « rshals and
police 0 are not une
der hy qounty ‘ut depend

heir compensation ia

ot ths Code of Criminal Pro-
d by the defendant, Article

st "The follow feos shall
f op ﬁ,m- E E’ ;E;cog por=
anor cnc, to
der eleven different headings, sets out
the war u items of coats to De taned aptut the

defendant upon sonvietion vhich shall be paid to
the officer perforaing the servise &s compensation.
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Henorable leslie I, willisms ~ Paze 2

"ihe police officers of the ¢ity of Irenhsm
often flle misdomsanor complaints before the Jusitce
of ths Peac¢e of Precinol NHo. 3, in caszes where the
fenal Cods 1s vislated, performing all servizes ia-
cidont to the filing and prosscution of aald cases,

"it 1s my splaton, and 1 have so iaformed the
Chiaf of Police sf the city >f Drenlism, that 1a cases
filed By hin in Justice Court of frecinct Ho. 3, of
Waahingtoa Couuty, Texas, ha would e entitled to
an¥ aad all fees csarued under Article 1065, Code of
Criniarl Procedure. A coatroversy hag arisen under
dec, 5, of said Articls, vhich reads ea follova: 'Por
ecch comzitment or release, $1.00,' A relsess, as
ugod in this Article, shall suthorize the taxation
as part of conts 10 criminal proasscution of fee,
far ralease means release from Juigmeat, plasing
aceused ia officer's custody until) the fine and
costs are paid , , . Ex Paprte Qriffis, Crim. App.,
135 W (2) 192. 1In some instances the prissosr,
in defauls of payent of fine is ploced im the
couaty jail vhere he remailas for from ooe hour to
sonetimes soveral days bsfore the fine ls paid; and
the sheriff {s claiming the commitmeat and releass
foe &2 & part of his feas of office., Often pere
sons arrosted for misdemstoors and felonles by the
eity officers are placed in the ocounty Jjeil, If
the case de a felony, the case is t over to the
sheriff and the hcai cgou« officers claim no foo
in connedtion therevith but coatinue to assist the
sheriff {n felony cases.

*The - shepiff does not wish So be held accountable
for a {u shich ba has permitted the police offiocem to
cﬁmﬁ .

*It 18 obrious to me that the Chief of Police of
Erenhan 1s & 'peace officer! and £is entitled to the
fees under Artlale 1065, dut it dedomes advisadbls to
g% & ruling froa your toent Lo this coumpotion.
Tharetore, will tgu cggnuc give me aa oplaion as ta
vhether oF oot ¢f of Police of eity of
BErenham is entitled to collect the fees prov un=
der Artisle 1065, Code of Crimiom) Pr ure, snd
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Hoasrable loslie D, Willlgms - Mage 3

especlally under Jectlion 5, thereof, where the work
performad DY the fee {8 actually performed by the
chief of Pollce {o>r all ceses filed by him in the
Justice or Coualy Courts of Washingtoa Couaty?®

_ It i3 the oplinion of this departmeat, and you are ss
advised ithat you have quite fraperly ilaforzsed the Chief aof Palice
of the city of Oreahom that in casea filad by him 1a the Jusiice
Court of Precinct No, 3, Weshington County, Texas, he would te
satitled ia collect the fee provided under Article 1065, Cnde
of Criminal frocedurs, etpecially under Sectiion 5 tharesf, where

the work porforawd for the fes is 2olually performed by the Chief
O‘I Pblie'o

Article 36, of ths Cnde of Criminal Procedure, provides
that {among other named persons) policemen of an incorporated
town or city” sre peace officers. Article 37, of the seme Code,
specifies thelr duties; and Article 346, of the Menal Cole of
this 3tate, defines en "offtcer® as detng . . . “sny yeace of-
ficer, . » » policemen of any city or town, ets., etc.”

Articls 1065, Code of Crimimal Procedure, provides
that the “folloving fees ahall be allowed the sheriff, or other.
pesce officer, performing the smwe services ia misdemeenor cases,
) taxed agniast the defeadant on esavictions

“30c. 51 Por ocsch cozmitient or relesass, $1.00,"

Article 1067, of the same code, provides that “eon~
slables, marahsls, ars, viio exsoute process
and perform servicen for Justices 1la or 1 sctions, shall
seceive the sene feol allomed the sheriffs for the seme services,”

It 19 evident, therefore, that wvhen say officer (ia this
.astance the Chief of Police) performs the duty reguired him by
itatute, he ts entitled to the eompensation ulovod by law; and
:onverasly, the courts have said that “to eutitle sa officer to
soaive feon or cowmission . .« « « ho must have performed the

ervice for which erpomuon has been specified.” (34 Tex. Jur.
a8, m’ mu 5220 . ) . !
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Honoyable leslle I, Williens « “a~e &

ihis cepasrtmoat has requeatiy hweld that ga ~fficer may
aot legally charge for nuore then 7ge cormlitment ln aay nisdemeansr
casa, or for nore Lhaa ocae relessy la any nmisdemesnor case, and
that he caanst charge aither of tiwse foes unless he actually
earns said fees, &8¢ required By law., Aad, further, that if a con-
stable sr other officer has & dofeadant ia his castody, and the
constable or other oliicer releasas the dofendant from the forcs
and effect of & jodgment veatrainiag the Jdnfendant, then, end in
that eveni, the congtsbleg or sther officer would be entitled Lo
a $1.00 relesse fes, :

Yo night 8dd4 that in a {saference Opinicn of this depart-
Teat readered some yoars ago, ls. 0-272%, it was held that a commit-
ment £5v which & peace afficar is 8llowad a fee of $1.00 ia for ex-
ecuting an order of the cowrt diresting that a person be placed in
Jail, and an officer is not allowed to charge such fee in the absence
of such osrder} that s capias or varrant is not a commitmsat for which
a fee is alloved; that the Judzment of a court s not vithin iteelf
a comnitment for which & fes is sllowed; and that a release for
which a peace officer is ellovwed a fes of 31.00 {a {or releasing
or dischergiong & dsfendant from the force end effect of a judgment
restralning hinm, '

Qur Couference Opinion Ro., 0-3058 follows Conference Opin~
ioq 8o. 0-2725, and holda that the constebls i3 antitled to a ro-
lsase fee {f he releases the deofendant from the force &nd effect of
& Jjudgment restraining him,

¥e trust that this saswers your {nguiry and reassures
you in the correctness of your ovwan view of the matter.

CNEL e C s .
'7‘- "o /’7ﬂ 5} Yours very truly
T 7 ATTORREY GENEZRAL QOF TEXAS
R A ,ﬁ'i > yavs 7
T 2 /APPROVED / /
COMMITTER ay </ / /‘-/ﬂ‘"l/
- ATRMAN Jaha L. Wroe
JiWizd - Assistant




