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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS :
ATTORNEY GENERAL August 22, 1946

Honorable C. D. Simmous, Compiroller
The University of Texss
Austin 12, Texss

Gpinion No. O-T734%
Dear Sir: Re: Refunding of Grt on

We have received your letter of re hich 1is
quoted as follovu '

x"the bond in-
rplzing their
sopy of the of-

strument or in the
issusnce. Inclos
ficisl notice

Board of Rege Texss to re-
quest your opl n the bonds are
o csldfo it so, (2)
ve in fsct been pro-

s Series 1523, dated FPedbrusry

g interest at the rete of A-3/3%,
1955, cslled for psyment August

Comptroller's Registretion No. 6783."

e examined the original trsnscript of this dond
issue snd 8150 the transcript covering the Grayson County Rosd
Isprovement Bonds, dated July 10, 1915, the ocutstanding bonds of
vhich lstter-mentioned issue were refunded by the 1923 donds.,

It msy he added thet both the 1915 and 1923 bonds were duly ap-
proved by the Attorney Genersl and registered by the Comptroller

NG COMMUNICATION IS TO BE CONSTRUED AS A OEFARTMENTAL OPINION UNLESS ARPROVED BY THE ATTOANEY SENERAL OW FIRST ABBISTANMT
-
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of Public Acoccunts as pressrided by lev.

T™he 1915 bonds were issued under the authority of
Chupter 1, Title 18 of the Revised Civil Statutes of 1911
(Artiole 305 ot 80q.). The bDonds mstured forty yesrs from date,
but they ocontained s redemption clause to the effect that they
could be redeemed at any time after five years from theipr date.
Hovever, even vithout the redemptiocon clsuse, these 1915 donds

would have heen redeemadble. The Supreme Court in ths case of
Cochran County v. Menn, 172 5. W. (24) 689, interpreted Artisle
611, Revised Civil Statutes of 1911 (a part of the adove-mentimed

chapter), which provided as follows:

"All bonds 1ssued under this chapter shall run
not exceeding forty years, snd shasll be redeeasdle
at the plessure of the eocunty at any time after five
yoars after the issuance of the bonds, or after any
period not exceeding ten years, vhich may be fixed
by the Commissionsrs' Courts.”

. The ocourt in interpreting this statute hald the follow.
ng s

“The above statute, being in effect at the time
the bonds vere issued, vas read into and formsed a
part of the contract, snd purchasers of the bonds
vere charged with notice thereof and are presumed
to have bought the bonds in recogunition thereof.
4 3015:;;, Ponds and Bond Securities, &th Rd., p. 590,
'pl!'- L]

"As we oonstrue the sbove statute, vwhere bonds
are issued under the ohapter therein referred to, if
the Commissioners' Court at the time the donds are
issued makes no provisicn conoerning its right to re-
deem the bonds prior to their maturity, they mey de
redesned st the plessure of the county st sny time
after five years after the issuanse thereof. Rovy-
ever, the Commissionsrs' Court asy, by an sppropriste
order entered at the time the bonds are issued, poat-
pone the date after wvhioh the dDonds may bLe redeemed
to not exoeeding ten years from the date of their is-
susnce. The bonds are redeesmadle, in sll events, st
not exoeeding ten years from the date of their is-
susnce. Dellas County v. Lockhart, State Tressurer,
128 Tex. 50, 96 8. ¥. 24 60.
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*Singe no provision ves msde fixing the date
after vhich the bonds bere under oonsiderstion
could be redeemed, they vere redesmadble, perforce
of the statute, at any time after five years efter
the issusnce therecr., ., . ."

Therefore, our question resolves 1tself into vhether op
not this stetute 1is spplicadble to the 1923 refunding bonds. These

" bonds vere issued under the suthority of Artiole 657, Ohapter 3,

2itle 18 of the Revised Civil Statutes of 1911, a different chape

ter from the one sontaining Article 611, above-quoted. 4Article 657

provided as follovs:

"Where boods have legslly been issued, or msy
be hereafter issusd, bdY cng county for suy of the
purposcs named in Article 610, nev bdonds dbearing
the same as & lower rate of interest may be issued,
in oonformity vith existing law, in lieu thereaf."

Artioles 610, 611, snd ©57 were brought into the Revised
Civil Statutes of 1925 as Articles 718, 720, and 725, respectively,
and 211 vithin the sawe chspter (Pitle 22, Chepter 2), If the re-
funding bonds hed been issued under Article 725, then under the
cese of Bexar County v. Sellers {Sup. ¢t.), 178 3. ¥. (24) 505,
the bonds would be redecmsdle, for the court held thst the redemp-
tion provisions of Article 720 applied to all bonds issued under
that chapter (Chspter 2 of Title 22), vhich included refundiog

bonds issued under Article 725, snd the maxiaum time limit after
vhich bonds are redeemsble has passed.

Hovever, that is not the situstion soufronting us, far
the 1923 Grayson County refunding bonds vere 1ssusd under the
suthority of Artisle 657, which was contained in a different
ohapter from Article 611.

This identicsl Question wes recently before the Fort Worth
Court of Civil Appesls in the case of State Nationsl Bank of K1
Paso v. Tarrent County {not yet reported). The faots involved in
that case are at follows: Terrent County had issued road and dbridge
bonds in 1912, wvhich bonds contalined redemption provisions. These
bonds were redeemsd in 1922, snd funding bonds with no option of
redemption provisions .were issued. 7The funding donds were called
for paymeat, and sppellant bank contended that the county had no
right t0 do 0. The sult vas for scorusd interest on the bHonds
hsld Uy appellant since the date of potioce.

We qQquote from the opinion of the sourt:
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ing?

"Appellsnt presents four poiunts of error, dut
in 1ts brief oconocedes that 'Ths ounly question in
this cese is vhether the Tarrant County Rosd end
Bridge Funding Bonds, dated November 1, 1322, is-
sued by said county under suthority of Article 657,
Chepter 3, Title 13, Revised Stastutes of 1911, sre
subject to redemption "at the plessure of the
eounty."’' The appellant, plaintiff below, coutends
that ssid bonds are not redesmable, and sppellee,
defendsut below, insists that they are redeemsdle.”

With respect to this question, the court held the follow-

"The 1912 issue vas for rosd and bridge purposes,
suthorized by Article 610, 1911 Statutes., Article
611, same Statute, provides, smong other things, for
the redemption of those bonds by the county at its
pleasure within certsin limitations.

"article 6§57, 1911 Statutes, previously quoted,
begins vith the expression, 'Where bonds have been
legally issued.' As pointed out sbove, thess bonds
were legally issued in 1912. The erticle continues,
'or may be hervafter issued, by sny county for any
of the purposes named in Article 610, nev bonds ®#»!
w8y be issued in oconformity with existing lev in lieu
of the former ones. By virtue of this ststutory pro-
vision the 1922 bonds in oountroversy were issued in
liea of those under date of 1912.

"It {3 fupdamentally true thst since the dedt
evidenced by the 1912 issue wss still unpsid asnd
oving by the eppellee & renevsl of that obligation
by putting snother one of ita obligetions or promises
to pey 'in lieu' thereof, meaning instesd of its
firet obligstion or evidence of its dedt, d4id not
crestes s nev debt owing by appellee to &ppellent,
but it remeined the seme dedt incurred for money
vith vhich to bulld and meintein roads snd dridges.
This debt ves crested by the issusnce of the 1912
bonds, vhich vas & purpose suthorized by Article
610, 1911 Statutes. As ve viev it that dedt will
continue to be one iludurred for the authorised
purpose until 1t is paid, Lirrespective of the num-
ber of times the sppellee rensvs {t by funding or
refunding bonds vhich represent the same dedt. Dal-

las County v. Lookhart, Tressurer, (Sup.) 96 8. W,
24 60 (63{. .

"eesBosring Lo mind that sppellee'’s debt, ss in-
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curred iam 1912 for funds vith vhich to bulld #nd
meintain rosds and bridges, ves still unpaid, al-
though evidence of the debt ves renewed snd ex-
tended in 1922, it is our belief that under the
spplicable lsv asppellee hss never lost its right
to o8l) for snd redeem its funding dbond obligstion
vhich stands in lieu of its original bouds thereto-
fore legally isaued,” _

Thus, ve see that the court held that bondas of the type
oonsidered in this opinion, and issued under the identicel statu-
tory suthority, vere redesmadle by the county under the proviszious
of Article 611, Revised Statutes of 1911. In other vords, the
redemption provisiocns of Article 611 vere read 1into end formed &
part of the bond contrect. Cochran County v. Mann, supre.

We vish to emphesisze, hovever, that ve have been advised
thst & Motion for Rehesring vill be subaitted to the court in the
Tarract County case. Therefore, the decision of the court has not
become final. Hence, this opinion merely holds that thes Graysou
Ccunty bonds sre subject to redemption under the decision of the

sourt in the Tarrsnt County case if said decision is not changed
on rehesring or on appeel.

We do not have svsiledle for sxesminstion any of the dbonds
sought to be redesmed. However, the bond form inocluded in the
originsl trsuscript contsins the phrase “"without option of prior
payment." If the bonds vere redeemsble #s » matter of lsv under
Artiale 611 {Cochren County v. Mann, suprs), then this phrase vould
be of no effeot, for it is elementary that commissionera' oourts

vould be bound by the statute and vould bes powerless to change or
sbrogete the sawme.

You ask sls¢ vhether the bonds have in fact deen properly
celled. The Nctice of Cell ves authorized by aen order of the Com-
missioners’' Court of QGrasyson County on July 8, 19%. The bonds
sought t0 be redeemed both in the order snd in the notice were identl-.
fied &3 to series, dsts, smount originslly issued, smount presently
outstsnding, maturity dstes, end the places for redemption vere flxed,
The designated places for redeaption vere the Cffice of the State
Tressurer, Austin, Texas, or the Austin Nstionsl Benk, Austin, Texss,
oy the Pirst Nstionsl Bunk {n Dsllas, Dallss, Texss. The order
directed the County Tressurer to give notice of intention %$¢ redeen
the bonds in the folloving msnner: "By the giving of thirty days!
notice in writing to the Office of the State Treasurer, Austin, Texss,
the Austin Nestionsl Bsuk, Austin, Texss, ths First Nationsl Bsnk in
Dellass, Dalles, Texss snd by publication of ssid notice in & financial
Journsl published in the City of New York, to-wit: The Bond Buyer."



JDU

Honorsble C. D. Simmous, Page 6

This depsrtment has the certificate of the County Treasurer to
the effect that the notioce vas meiled to the nsmed pleces on
July 8, 15%6, by registered meil.

It is & general rule of lav thst if redeomsdle donds
do not set out the conditions of csll, » ressonsble notice is
requested, It is our opinion that the notice under considers
tion is ressonsble. Mcreover, your letter of request ves 8-

compsnied by s oopy of such notice which was received by the
University of Texes.

You sre, therefore, sdvised that your two questions are
sasvered as follows:

(1) If the desision in the Tarrant County csse is not
changed to the countrsry on rehearing or oz sppeal, the OGrayscn
County bends asre subjeot to redemption.

(2): If the bonds sre redeemsdle, the notice of osll 1i»
suffiolent.

We regret that wve are unable to give » more definite
snsver to your first question, but until the disposition of the
Terrsnt Ccunty csse becomes definite, ve are adle to sdvise only
upon the contingencies herein expressed. You are further sdvised
that the trsnssript of Grayson County, Texss, Roed and Bridge Re~
funding Bonds, Series 1946, (vhich ere to refund the outstanding
bonds of the 1923 issus), hes been audbmitted to this depsrimeunt
for spproval. This depsrtment will withhold its opinion on this
issue until the finsl disposition of the Tarrsnt County case.

Yery trmly yours,
/a—‘:—‘gcvm L5 i3 1948 ATTORKRY GENERAL OF TEXAS
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