OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable Ceorge H. Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear Sir: Opinion No. 0-7361

Re: Whnether trucks stocked
with groceries, and
traveling from ge to
house, from which \sales

Your request for our opi abovs cap-
tioned matter reads as follows:

#). certain groceryman gperates
in the City of Amarille e pay$ the chain
store tax on the six stores § 18 ¢ontemplating

3¢ trucks. The
certaln desig-

e rgplenished and serviced
Are afid same sources as his
brea are how serviced. At times he will

he truckg Trom supplies from one of

se ¥rucks will each be owned by the same

hat will be operated on a partnerahip;
he operator of the truck will receivs
two rds of the net proceads and one-third will
go to the truck owner. There may be some question
as to the control of these trucks, but under the
present plan, it is the understanding of this de-
partment that they will be controlled by the owner
of the store. (

"Question: Will sush trucks be subject to

the Chain Store Tax Law?"

NO COMMUNICATION 18 TO BX CONSTRUKD AS A DEFARTMENTAL OFINICN UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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' In response to our request for additional infor-
mation, on December 3, 1946, you advised us further:

"You recently received from this depart- !
ment a request for an opinion as to whether a ;
truck making sales would be subject to the i
atore tax. 1 am furnishing you with informa- '
tion secured by Mr. John C. Wilson, District |
Tax Supervisor in Amarillo.

"There are two trucks operating in the
Amarillo district., One is a semi-trailer
making sales in Pleasant Valley, which is
north of Amarillo. The other truck is a
four-whesl traller operating in the City of
Anarillo. S

"The merchandise is picked up at one
of the stores and placed in the truck in
display form, The truck then procesds down
the street contacting housewives and other
potential buyers. They, in turn, enter this
particular truck, make purchases of the mer-
chandise displayed, and pay for same inside
the truck. ‘

"The sales are made in the trucks. The
merchandise is not delivered by truck drivers
or salesmen to the purchasers in their homes.”

: Whether or not the trucks and trailers im gquestion
are stores is determined by the definition of the term "siore"
a8 contained in the Texas Chain Store Tax Law {House Bill 18,
Ch. 400, Acts LAth Leg. lst C. 3. 1933, Codified as Art., 11114,
Penal Code)}, said definition reading as follows:

. "3ec. 7. The term 'store! as used in this
Act, shall be construed to mean and include any
store or stores or any mercantile establishment :
or _establisbments not specifically exempted with- o
in this Act which are owned, operated, maintained, - :
or controlled by the same person, agent, receiver,
trustee, firm, c¢orporation, copartnersh{p or apsoC-
lation, either domestic or foreign, in which goods,
waras or merchandise of any kind are sold, at re-
tall or wholasale." (Underscoring ours).
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Honorable George H, 3heppard, Page 3

Tou state in effect that these trucks and treilers
are places, "in which goods, wares and merchandise are sold."
Therefore, if these vehicles are "stores"™ and/or "mercantile
oatahliahmcqts“ then they would constitute “stores"™ within
the meaning 'of the Chain Store Tax Law. ‘

The word "store" was defined by the Commission of - .
Appeals in the gase of Continental Paper Bag Co, v. Bosworth,
23 . W, 170, as followst '

_ "In American usage, the words 'store,’
when amployed to deaifnata'a place of businoaa,
is a'bdroad one., It signifies not merely a ware-

house, storshousse, or storerocom, but miy include

in its meaning a éuninoag ogtahiishmcnt Ehtrc
sonal kept and #old, and incidentally

gotten {n salable con on." {(Undersscoring ours)

. The term “mercantile astablishment” {s defined in
21 Corpus Juris 904 as follows: -

®A place whera the buying and uellini of
articles of mershandise As an employment is
conduated,* : .

The Supreme Court of the United 3tates in the gaze
of Fox v. Standard Oil Co, 294 Y, 3, 93, 79, L. Ed, 786, in
¢onstruing the Chain Store Act of the State of West Virginia,
{whioh defines the werd siore in thec identical phraseology as
the Texaa Chain Store Aot) in ar epinion by Mr. Justice '
Cardosa, used the following language:

®, ¢« « The goods offered for sale are to
be understood as having reference to goods ‘*of
any kind,' and the place at which tha sale is
made shail include not only plsces that in the
common speech of men would be designated as
atoresi ut broadly speaking, any mercantile
s

establishment, whether & re or somethin
else." (Undersgoring ourai.

Based upon the facts as given us, and the deflni-

" tions of the words and terms used in the Cnein Store Act,

together with the construction glven bg our Courts, we
arrive at the inescapable conclusion that the trucks and
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~trailers are "mercantile establishments in which goods, wares
and merchandise” are sold. In fact, such vehic¢les 80 equipped
~and used amount, in our opinion, to a store on wheels., A
store 1s a store¢; whether mobile or immobile.

We trust that we have satisfactofily answered your
1ﬂqui.ry . ;

Yours vcfy truly
ATTORNEY QGENCRAL OF TRXAS

A TORNEY ' By M"M
T GENERAT, OF TEXAQ W. V. Geppert
~ Asaistant
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