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Austin, 11, Texags \.-

hear Nr. Cavnese! Opinion No. 0=-7390

Ret Whether or not the Prison Roard,
the OGemeral Manager of thh Prisen Sys-
tem, or any of the priwon)\employees,
way legslly assesa and) oo laot any
fang or apounts o

¥e have your letter
lowing questions, which

£8son employees who have been
- nel foes at $25.00 per escape Ve

aikbursed\by \the Prigon System; 1if so, for vhat

me J{retroactive to when)?

- the prisom peraonnel, who can Yezally de-
clard a ponrict to he a "trusty® and for what vericd
of tiwvé@? (Plenmge cite govarning statutes.)

"4. Can conviocts lerslly drive over the highweys
of Texas in nrison owned motor vehiclag, with or with~
out a guard or other prison employee haing preasent?

"8, Can such convicts legally obtain & driver's

or chaurfeur'’s license to drive prison nwnod or other
motor veshicles over ftate Highwaya?
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Honorahle C. fi. Cavness - page 2

*8. What effect doos thias practice of allowing
prisoners to drive prison owned motor vehicles have
on the prisen insurance coverago, covering publie
11ability and property dumages? (Ploame oite stat-
utes, if any).

¥, What logal rights are allowed such prigon
employeen and nreace offiocors in pursuing sn esocaping
convioct as to entering privately owned operty,
buildings, eto.? {(Flease cite -tstuteag:

subsequent to receipt of your inquiry we requested fur—-
ther inforsation relating to the first two gquestiona, and you re-
rpiied ag followas: ’

®*I received a letter this merning vhioh indi-
cates that there ars no written ocontracts or agree-
rents hetween the empleyees of the Priscn Eystem
end the General Manager or Prison Roard eoncerning
the colleetion of any amounts of money beocanse any
such employsc may have been responasidle for allow-
ing a conviet to escape. VWe sre told that it ia
simply a practice that has been handed down through
the years and that there are no direct indiocations
as to vshether it is an 'adminietrative policy’ ex-
sent that it 13 a verbally handled matter, and that
all Prison employeos such 2s guardas, farm managers,
eto., are told of the ocondition on being hired and
that they all clearly umderstand that they are sub-
ject to the ausesasment of esuch smounts of money.
The money is colleoted dirsetly from the smployees
mont rospongidle for thoe sscaving of the conviet,
and frankly we are unable to determine just where
the authority for this arigee."

We shall answer your queastions in the order above
Eta tedc

1. Ssetion 10 of Article XVI of the Constitutimm
8A Y &1
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®The Legislature rshall provida for deducticns
from the salaries of mublic officers sho may neg-
loct the performance of any duty that Tay he asg-
sisred thewm by law,"

There are no statutes authorizing the Board of
Prison Comisgionera or the General Manager of the Prison Sye-
tem to ippose fines nr necimiary sssessments uron employeecs of
the Prigon System sho may negleoct the performance of their du-
tien ssgigned them dy law. On the eontrary, as respecte the
rronoged asseswments Involvad in your questicn 1, the Tepisla-
ture has enaoted Article 318 of the Penal Code, providings

®*iny officer, jailer, or guard who has the
Toral cugtody of any rerson aoonsed or conviet-
ed of a falony not capital who wilfully permmits
such person to encanpe or t0 be regcued shall he
eonfined in the pernitentiary not less than two
nor more thapn five yvears."

Again, in Article 321 nr' the Penal Code it is rrovided:

"Any officer, jailer or guard who haa the
leeel custody of' a person ascuscd or convicted
of a felony not canital who negligently permits
such narson to escape or he rosscued ashall be
fined not exceesding one thousand dollaprs."”

Since the Legislature has thus specifically dealt with
the nroeclse metior of csoapas through willfulneass or negligemce
of the officer or puard having him in cuatody, the method there
nreacrihed by neceasary implication exoludes any other method of
aecasarent of nemalties or fines in daaline with escapes.

In our opinicon, the astated practice »ff the Roard 1is in
thae rature of a penalty, and 1s Beyomd the asuthority of the Board.
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. If it should ho that the deductions or assssgwn-
rents, such am you montion, have heen tmlawfully made hy the
Board, or its officers, thay are unlawful] and beyond tho author-
ity ot the Noard, £s answered in the precoedinz gueasticon. Tha
quention of whether or rot the omployse guard thus suffering
the deduotion er paying the assessment may rccover the same,
and {f %0, from whom and how, perhaps ghould not b8 ansverod
by us, since ii perisins 10 the permonal right of the party
azpgriaved, and is not therefore one as to which we should ad-
vise. In sny event, the guestion of reecovery wvonld depond in
some rressure perhape upon vhether the deduction or natusl pay-
ment, other than by deductions, was voluntarily paid, ond
theref'ore not recoverable upon the rrinciple of voluntary pay-
ment, vhila on tho other hand, whother or net the impending
denxer to the guard of loss of employment by digcharge would
comstitute logal duress. Ve cannot safely atate a rule appli-
cable alike to all casen, for esch guch individual situstion
depends upom itsg own poeuliar fects.

3. Omly the hoard of Prison Commissioners har suthor-
i1ty to appeint trvasties: Sudbject, hoverver, in casex of axtreme
emerzeney, to the right of any form manager to £1311 & vacancy in
any poasition therstofore held by a trusty for a length of time
not to exceed ten daya. (Art. 6184%). Youn wil]l find that this
mattor s Pnlly regulated in Artieoles 61848 to 01843 of Vernon's
Codification of the Reviged Civil SKtatutes.

4« NoO priaomer, sxcept trustiea, ray lawfully isave
the prison without reing aceompanied by proper guard.

A trusty mey legally drive over the highways of the
state in a prison-ownad motor vehiele with op without a guard,
or ather prigom employes being present, rrovided it »e *upen
husinces oomnected vith the prisom”. (Art. 8124e, Rev. Civ.
stat., Vaﬂum'l COdO) ’

Article 68184g further places 1imitations upon trus-
ties haing at larege or aoff the prison property.

K. Subject to what we have said imrediately above
v1th rospest to priamers, ve ansver Question 5 that conviets
~ay Yagslly shtain a drivor's or chauffour'sa lieanes to drive
prd gmon-ovned, or nther wmotor vehicles, ovor the State's high-
wave., <eatiom 2 of Article A0R%R {Vernon's Cod. of the Rev,
Stat.) irn subdivision (2) provides thats

"%¥n person, oXtont those hersinafter sspecial~
1y exomnted, sholl Arive ary moter vehiclo unon a

iy fylein s —
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highway in this Rtate unless such pergen heas a
valid 1icense an an Operatar, a cormercial opora-
tor, or a chasuffour under the provisions of this
Act."

goction 4, by neoessary imnlication, atates who are
ontitled to a 1icense by opecifically naming thoese te whowm a
right to & licenee in fordidden. Novhare in thie Section deo
we find anything prohibiting the {asuing of a Yicense to a2 con-
viot. Of course, a comvict wvho g inetigidle to receive a 1i-
ocense wonld for that renason he denied me.

8. Your question is very gemeral, hut we think {t
ia anavered in the deeision of Texas Prison Board ot al v. Ca~
heom, 188 €. %, (2) 523, writ of error refused. It is there
beld:?

"It 1s ocur comclusion that by tha enaotment
of Article 4168310 the lLegislature did not waive
the ismmity of the State of Texax from lianility
for torta committed by the convictsa in the peni-
tentiary. & & &, The lsnpguage of the article
does not areate a 11adility againegt the State
and 1ts emnlovyees, vith pover in the Texas Pris-
on 5ystom to protect its emwnloyees from suoh lia-
bility, hut the insursnce 41a for protection .
against an axiating 11ability. @ & &, There be-
ing no 1iability but for this artislo, and this
article not having cereated a liability, then it
eannot afford asppelles relief.*

Sinee Article 3146310 suthorizes insurance for the
protostion of "officers and employees®™ of the Texas Priscn
Kystem from liahility to third paoarsomas ariging out of the use
and operation af sutomohiles, motor tracks, and other motor
vehiclen paed By the Texas Prigon Rystom, and not therefore
for the hanefit of nrisoners driving sach vehicles, ¥a ean
nnt percefve any poun!blc effecot of the practice memtinmmed dy
vyeu upron thae Priem’s 1nauranee coveraroe in anv ovent.

7. The Tesal r!ghtn of maardas of the Prison System
sith raspest tn the ruraning of escaning eonvicta aroe the =ame
na thosa of tha ordinary veace offtfcers. There ia no apocial
statute applying to guards or officors pursuing rrison conviets.

They way ewploy every reasonsable means, inoluding
foree, neceasary to effect a canture. Thus. thay may enter
rrivatealy-owned property without the r~wnor's consent, nr over
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his rroteasty or even bhreak in a door, if his zuthoritv and miasion
he rindo Imown, and such aowmer persiats in refusirg admittance if
reascnahly necagsary in their digeretion to enter. For further
discussim of these powere, sec tha case, Ex parte Sherwood, 18

F- ‘o ngo

The forcpoing conclusicns are predicated unon court de-
cisiens. There are no oxpross atatutes decaling with them.

Vory truly vouras
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