TN
<5

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

L]

Honorable Jesse James 5 e e
State Treasurer 6= Y _)_}’ .

Austin, Texas 3 ‘—‘%L-o;;?__ g
Dear Mr. James! Opinion No. 0-7410 ]

Re: S8hould the abstrae
property vhich secured
deed of trust notes held 4s security
be releaged to the holders of saiad
property beforg the are pajid?

'
i
t
i

held to
vehdor's and

¥Ye have given ocareful co ar latter,
vhich reads as follovs:

*Under the supervisiox State of Texas Board
of Insurance Commigs s custodian the

t of the U. 8. Trust
ia Company formerly
Ltd., Yaco,; Texas:

¢ 72,000.00
5,775.00

3,350.00
11’875'00
30,950.00
Shoemake Real Estate Loan 10,000.00
e & Yife Real Estate Loan 5,400.00

¢139,380.00

is.-the desire of this Company te withdraw the ab-
stracts pertaining to the above 1isted securities, and we en-
close herewith copy of our Jletter of authority from the State
Board of Inlurnnoo GCommigsioners vherein the Board anthorizes
this releass. :

*In connection with your Opinion No. 0-4838, ve kind-
1y ask you to please advise this Department if this release is
rermigsidble. b

NO COMMUNICATION 18 TO BE CONSTRURD A8 A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRET ASBISTANT
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Ve have axamined our Opinion No. 0-4538, which we
_gave you on April 24, 1942. 1In your opinion request in 1942
Jou asked vhether it wsa necessary for you to have an assign-
nent of the lien gecuring the notes deposited with the Board

of Insurance Commigsioners, to bde held by the State Treasurer,
under the provigions of Article 4982 of the Revisged Civil stat-
utes, and wvhether these assignments shonld dbe made to the Etate
Treasurer or to the Board of Insurance Commigssioners, and wheth-
er they should be placed on record in the county where the prop-
erty is looated.

In reply to that inquiry ve used the following lan-
guaget

*In addition to having the notes transferred
to you, before the notes are accepted an abstract
should de furnished showing that the notes are a
first l1ien on the land. You should then hold the
abstraoct, together with the transfer of the notes
in your possession, after having first filed the
transfer for record in the county where the land
is looated. The expense incident to recording
the transfer of the noteg should be borne dY the
depositor. Before you are suthorized to accept
any seourities for deposit the game wust de ap-
proved by the Board of Insurance Commigsioners.
It is the duty of said Board to appraise the ge-
curities and pass upon the question as to whether
the real estate securing the notes is worth at
leapt doudble the amommt of the notes. It is also
the duty of said Board to have the title examined
and determine that the notes are a first lien on
the land. A1} of this expemse is to he borne bY
the depositor.”

If the sgecurity had to be sold in order to collect
- the notes that are on deposit, it would de helpful if the de-
partment had an abstraot, but 1t i¢ not imperative, and the
purchaser could duy the land without being furnished an ad-
straet. The guestion of having the adstract left with the
note is a matter lodged largely in the disocretion of the
Board of Ingurance Commissioners, whose duty and responei-
bility 4t is to deterwmine vhether the security offered is
suffieient. In passing upon this question, the valus of

the security without an abstraet, and the value of the ae-
curity vith an abstract should be taken into consideration
by said Board.
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It 1is our opinion that bdofore you redeive any notes
to de held ap security, you should have = transfer of gsatd
netes, as stated in our Opinion Xo. 0-4838, transferring eame
to the State Treasurer of Texas, and have same duly recorded
in the county vhere the land is located. In addition thereto
the Hoard of Insurance Commissioners should require an opin-
ion of an attorney at law, certifying to the faet that in higs
opinion the title is clear and free of all liens, except the
one vhich 1s being transferred to the Btats of Texas.

1f, in the opinion of the Board of Insurancée Com-
missioners, the security is sufficient without retaining the
abatracts, then it wvill not be necesgsary for the adbstract to
be left with the Board of Insursnée Commigsioners or filed in
your department.

In your letter relative to the loans in question,
you have furnished us a sopy of the letter from Honorabdle
George B. Butler, Chairman of the Board of Insurance Com-
misgioners, that it will be satisfactory for you to release
the abstractsg invelved in this inquiry. Sinee the Board of
Insurance Coomissioners thinks the security is sufficient
without the abstracts, you are anthorized to relesse same.

Insofar as thie opiniorn 1is in conflict with our
Opinion No. 0-471353, game is overruled.

Very truly yours

ATTORRNEY GENERAL OF TTXAS

a7 G

Geo. 'W. Rarens
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