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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

L

Homorsble John H. Winters _

State Department cof Public ¥Yelfare

Austin, Texas

Dear Mr. Vinters: Opinion Xo. 0-7434

Ret Residence requir

Yo have given careful consideration your Yetter,
which reads as follovws:

"In opi ‘ by your DNe-
partment on ! PRYe us an in-
terpretation t‘e tyre\of ‘vesidevce required of

recoiving nmumerous raguests
om the vives of Vorld Var IT veter-
ants tor stenognaphie and olorical positions. In
' ¢ voteran vas a 1ife Tong resident
Texasg. He Yeft the ttate when in-

camp 1 "other State he marriod & zir! vho was 1ive
ing in the other State and had heen a rasidont of
that State. Yhen the veteran lef't the Ktate of
Toxas he at al])l times planned to return to the

Etate when hin service in the military forces termi-
natod. At the time of the marriage it was their in-
tention to make Texas their permapnent place of resi-
denco uron his discharge, dut dne to his transfer to
caxps In States other than Texas and overseas duty,
hin wifa 414 not coma to the Etate of Texas to live
until he was dischargod.
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*Ir the vateran and his wif'e have deen married
for a period of four years, eould ths Departwent of
bliie Yolfaroe cemaidor that she meats tho rasldonce
requiremsnt by reassom of her marriage to a Yoxaae
rosident  and thelr intent to pake Texas thair hore?

"Your comaidarstion and apinion w111 he appre-
einted.”

The gemorsl rule 1s that the domicile of the hushand
1s tha dowioile of the wife. I» Hpeer's Taw of Narital Righte,
rags 98, the ruls ie statod as follovs:

"sws, It 14 the gemaral ruls that the doxi-
ail of the hushand 1is the gomieil of tha »ifs.
Heay domicil is drawn to and f£0llowg his, and he
has the right to select 1t sand wvhon soalectad hy
him 1t iy her duty to follow, and hor refusi)
witheut suffisiont sxcusd amotnts to dassrtion.
Thin povor ef ths hushand to asslect the demieid
is not, howevar, an arbitrary one, Wt dud ro-
gard 13 to ba hod to the wife's hoalth, comfort,
reputation, gte. The facl, that the wife mey Ve
shasnt from the homg 4ud to her sonfinewmont in
on insane asylum will pet affact the hushand's
rovwer during such sonfinement to change the fem-
11y reaidenco: A change of Jowmicil undar sueh
circumatanrces, {f dong in good faith, w113 un-
doubtedly de binding upon all parties.”

The woprds “"domicile® and "realdonde® are many times
used synonynously, and many tinss As weaniny a 4ifferent status.
It in 412101t to 2lvays aseortain wvhat wvas the tegxislative in-
tent in pasaing statutas “here the quastion of residence and/op
domictile ix involved.

gausion 4(P) of Souse 2111 811, passed by Mho legiala-
tura In 1041, provides spocifically that all employoes of the
Fepartment of Publiec ¥plfare shall! have bheen residents of the
£tate of Toxas for a pericod of at least four yesrs noxt pracsed-
ing thalir sppointwent.,

In sSchwvarts v, Weat, 984 5. ¥, 292, the sourt had he-
foro it the quostion of where the rasidomece xan of a wife wbo
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had hewm sonfined in a ftate institution for a long numdbor of
vyears. The reeord in said case rovesla that vhen oho wans ad~
Judzed of umsound wind and compitted to the institution, she
and her hushand wore residents of and living in Posgque Coumty
thoere they stned tholr home. After she waps comitted to the
institution the hushand #0l1d tho howe in Bosgue Cowumty amd
moved to Hamilton Coumty, whers he 4ied. In administering
the astate of the inmsne wife the guastion of hor residonce
was primarily involved. In its opinion the court held that
the busdand had ths right to change the domieile and rost-
dence of his insmne vife, and held that the vife's residmee
wag changed, aa a matter of lsw, frow Bosque to Hanmiltop
County, and fa s0 holding, nsed the following Yanguages

Tase, Ve are of the opinion that the county
sourt of fuoilton oounty Bad jurisdistion aver the
poarson snd sstate of ¥rs:. Luedthlke, although she
st the time was an adjudged Immatis, sonfined in
the asylmm at Sen Antendo. It appesrs from the
fasts that at the time ghe was adjudged a Tunatise
sho and hor hushand rosidod in Dasgne Coumty, dut
he sftorwards removed to Hamiltom Coumity, whare
the 1and in controveray is sitnated. In the &b~
sonte of sspporation,; the residenea of tho husband
18 the rosidense of the wife, and we think that
the mors faot thet ¥rs. Luedthke wan confined in
the ssylvm ad HSen Antonic 4id net make that county
her place & rosidemae.” ,

In our Opinion Sn. 0=8074, a copy of which you have,
you submittod to us soveral hypothotical state of Cacts, and
apk for our opinion aa to wvhether the partiss weuld he oligidle
for employment in your departnent in virtus of this four-year
)1?:tutieu ntatute. Guestions 9 ond £ in said opinion read as
followat

3, Could tha Pudlie ¥allaro Denartment don-
nidor that & minsr, whoge rarcute sre legal resi~
dente of tha Htate of Toxas, Pas hifilled the
residencns requirnnent whom tho minor 4Han heen adb-
sont from the dtate wontinunnaly atiending schaol
or vorking for the four year peried w»ith only in-~
frequont vigits with her parents, residence bdoilvg
elaimed golely om the Basis that aha sequired the
rosidames of hor parmia.
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*8. 1f the minor had never sctually 1ived
in this fHtata with her parants vrier to going to
sehool nr aceopting employront cutside the State,
would this make any differconce in the decigion?*

in hoiding thei ihe wminor descrived in mmid twoe gues-
ticne vas & ronidont of Texne, ¥ithin the contemnlation of the
atatute involved, we used the folloving Yanguaget

"Ye restate the fsets tnvolved in vour fifth
quastion. A minor whoge paronts are laoaga) resi-
donte of Toxas, elaims residonce in Taxns stlely
on the hasis that she acquired the residonce of
har varents. This =inor hag Been adbgent from
the Htate continnuously atitending achool or werk-
Ing Tfor the four yesar pariod with only Infraquent
visits with her parants. '

"Generally & porson who 13 under ths power
and authority of apnather pogsesases no pight to
shoose & Qomictils. Thus the dowieiie of a minor
child in always that of the father, and nocopsari~
1y changes #ith sany ohemuge of the fathor's domi-
oile. Coases eited 15 Tex. Juris. p. 718. (R.C,Y.
pe 547 £10). and 3 studemt who goes to a univor-
gity;, schaol or college 1s deoemed to have retain-
ad hia Tormoer domicila unlese he shows an Inton-
tien to make 3 ehange to the place in whieh the
institution 19 Tosated. See 9 R.C.L.p.5A2,%138,
In viaw of the leregoing wve ara of the opinion
that the minor 1iv question has fulfilied the .
residencs royuiremonts.

PTiIth roferense to your Yast guestion, 1t ia
our opinion that ss a winor's domicile 1a that of
the father's a minor has compiied with the resi-
denca statute, supera, though the minor has nover
actuslly lived with the parents in Texas helfore
going to school or vorking ontside the kRtate, 1if
the parents hare boop domieiled in this State for
four years next proceding the aprointment.”

It 1y our opinion that tre siawe rule ag ws apnlicd to
the minor in question shoudd be and would be anplied tn the xar-
rissd woman sbout whom you inquire. FRinca the hushand's rontdence



112

fonoradle John H. Winters page 8

heeomas the residonce of tha wife, as was Jefinitaly held in
the cage of fchwartz v. ¥est, supre,. and ginee tho husdand has
haon & rosident of Toxas for more than four vears sines hia
warriage, his vife has 2120 beon & roxident for the wame
langth of time., In our opinicm ahe is therofore elizibie for
smployrent in your dopartemant.

Yery truly yours
ATTORUNEY LSWERAT. OF YTRYAS

_/épo-/u—"ﬂ Foce s
Ry 7

Sen. ¥. Ravrcus
ABEISTANT
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