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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hon. 7. M, Tricble
FPirst Assistant

State Superintendent of
Public Instruotion
Austin, Texas

Dear Mr, Trildle:
Opinion Ko. O-7394
Ret VWhen delinquent school 8 are
collected dy the county) tax assessor-
collector in conjunction with the State
and county taxes vien the sape

rintendent
s and request
questions therein,

the opinton of e
ssbating &8 follovws:

vhioh wve sheall

disty the/ statutes, Article 2795,R.C.8.ATe
¢ol along with the State and
Co

: the penalty and interest on such delin-
' oo district tazes have been allocated to

tion, 1if y, py to the rights of such gommon school dis-
tricts torecover such delinquent penalty and interest?

Third, is ths County Board of Educaticn a¢cting within
its legal rights in demanding the allccsetion and appropriation
of penelties and interest on delinquent taxes due e¢ommon school.
districts to the respective districts to which the tax is epnpro-
nristed and allocated under the law?
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We shall ansver thase questions in the sawe order
ia vhieh ve have slated them. ¥We have heretofore passed
upon the question of whether or not penalties and interest
on delingquent taxes when colleotsd follov the ssue fund as
the tax upon vhich the penalties &nd interest have asorued.
Opinion No. 0-2566 is in ecoord with our views, and we quote
from it as follows:

"The goneral ruls yith refersnce to the disposition
of ponalties and intersst (s stated in Cooley oa Tsxation,
Ath Bd. Vol. ¥, p. 3573, 8Sec. 1821, as followse:

"trenalties for dslinquent taxes generslly follow
the tax and go tc the district entitled to the tax,
unless it is otherwise provided by statute. 0On the
other hand, 1f the penslties are impozed by the Lsgisla-
ture, their disposition rosts in its discretion., Monay
dorived from penalties and forfeitures whape taxes are
delinquent are not a part of the tax, and vhere imposed
by the lagisleture it has a right to dispose of such
funds a8 1t llkes, regardless of the purposs of the tax,
&8 sgainst the obieotion that publie money raised for
one purpocse gsannot be wused for enothsr, . .!

"fhe general rule is also stated in 61 Corpus Juris,
p. 1528, See, 2250, as follows:

"ignless othorviee directsd, intarest, penalties,
and costs oollsctad on delingquent texes follov the tax,
end go to the state, county, or sity, according as the
one or the other i Bntitled to the tax iteelf, and, in
casas vhere two or more of these are interested in the
tax, such interest and penslties should be apportionsg
among thom in tae ratic of their respective shares of
the ; the foregoing being sometimes provided for by
statute, but the legislature may change this Mule end
dispose otherwise of imnterest or penalties, A statute
providing for the distribution of interest and penalties
"gollected in a different manner frox the disposition of
the taxes ou vhioh the intsrest and penalties are based
d>es not amcunt to the application of taxes to objects
other than for vhioh they were impcsed. . .' -
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*Artieles 7330, Revised Oivil Statutes, 1925, as
anended, whioh yrovides for penalties and interesat con
d¢elinquent taxes, reads in part as follows:

"1A11 penalties and interest provided for in this
Aot ahall, vhen ¢ollected, be paid to the state, cocun-
ties, and distriets, if any, in proportion to the taxes
upon vhigsh the penalty and interest are ¢ollested, All
discounts provided for in this et shall, when alloved,
be oharged to the state, sounties, and distriots, if any,
1§1p1'0p01:t10n to the taxes upon vhish sush disgounts are
alloved,

"You state that you have deen unable to find seny
statuts in Texas providing for the disposition of penal-
ties end intorest and we have besn unsble to find any
exgept that quoted above vhioh applies a&s between the
various taxing suthorities &and not expressly to the
various funds of the dsoualy.

"In the ease of Jones vs, Williams, 121 Tex. o4,
%5 8. W. (24) 130, our Suprexwe Cour?t held that penalties
and interest are no part of the tax and the legislature
therefore hes suthority to make dispesition thereof o
%o release such pernalties and intsreat, It i3 suggested
that this holding affords the basia for strong argument
that the taxing authorities 4o not necessarily have to
place the interest and penslties in the particular fund
for vhich the delingquent taxes were levied and assesseqd,
Weo do not thimk, hovever, that this 18 ths natural or
proper result of such holdirg since it 1i» an application
of the geueral rule that the lsgisleture may meke eother
provisions for ths disposition of penalties, The qusstion
here presented involvea the proper orediting of penalties
as between various funds vhen the legislature has not
given any specifis direstion vith referemce thersto.

"It would seem Lo £ola0¥, DY analggy to the gensrsl
rules hereinabove stated, t in the sence of statu-
tory provisions to the ountrary, penaltiss collected
for tax delinquency should follew the principal &nd Ve
proreted smong the variocus funds for wvhich the taxes
were c¢cllegted., If this vers not true there would be no
provision for the deposit snd accounting for penaltiaes
&nd interest.”
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This is also the holding in the case of Amsrican
Surety Company of New York et al. v. Board of Trustees of
Independent School Distriet of Fort Worth, (Court of Civil
Appesls, Fort Worth, writ of error denieaj 224 B, W. 292,
The court adopied the findings of feect and conoluaiona of
lav of the trial sourt as the opinion of the Court, apd
from the conclusions of lav we Quote &s folloves

"he court comcludes that both under the genersal
nrinciples of the lawv and under the c¢harter provisicns
referrad to in the above findinge of fact all penelty
moneys collected on sBohiool taxes in the olty of Ft,
Worth became when collected & part of the school fund,
snd boleong t¢ the board of trustees of the 1nde}endent
schonl district of Pt. Worth,

“Tha court concludes that in this cese the plaintiff,
the said board of trustees, i3 pot estopped to sus for
end recover such penalty momeys.”

Upon the authorily of this case ve therefore bold
that the ponalty &nd interest on delinquent tazes, whethar
it be for common school distriet taxes or independent school
district taxes, follov the tax &and should bde &llocated to the
re:goetiva districts to which the tax is under the lav allo-
ca dl

¥e nov pass to the question of limitstion, Ii we
interpret your opinion request correctly, you wish to know
vhat lays of limitation, if any, would apply where penaities
and interest on delinquent taxes have bdeen erronccusly wvith-
held by the tax collecting officials end &llcoated errcnecusly
to cther purpoaes then to the school distriot entitled to the
sam, .

Axsrioan Surety Compsny of Bev York et &l. v. Board
of PTrustees of Indenendent School Distriets of Fort Worth,
suyra, 3lso desls with the question of linditation &8 between
the school dlstriets snd sorng other taxing authority or unit
erroneously rooeiving the sams, In the above case between
the City of Fort ¥orth and the Board of Trustees of the Fort
Worth Indepepdent Behool Distriet, supira, the Court said:
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"The ocourt sonsludes that the statute of limi-
tations of tvo years pleaded by the oity is not
applicsbles %o plaintiff under the siroumstances
of this osse, sud that po part of the plaintiff's
oauss of sotion is barred by said statute; that the
independent school distriet of Ft, Worth is & sudb-
division and inatrumentality of the state of Texas;

~ that its trusteos are sounty officers; that said
distrist and its trustoes, in ths discharge of thsir
duties for the protection and reccvery of the school
funds, are agting in the interest of the public and
of the state, and are exerclaing & portion of the
sovereign povera of the state of Texas, and that
under sush circumstances limitation cannot b»e suocess-
fully pleaded against thsm eny more than it can
against the state itself.”

Wo think the funds when ¢ollected by the County
Tex Colleotor, who is also the gollector of common school
distriots, is impressed with & trust and Meld for ths benefit
of ths respeotive distrist to vhish thay should be allocated,

In love v. Qity of Dalles (Supreme Ccurt) 30 S5, V¥,
(22& 20, apesking through Chiaf Justice Curston, the Court
saids

: .*In viovw of the Tdstory of the sudjest and the
statutory and constitutisdhal provisions referred to
ebove, it 1s plain, we think, that the property s&nd
funds of the public schoels are held in trust by the
eigg: distRict, county, or othor statutory agency,

to used Tor the benefit of the sechool ehildren of
“he comunitzhgx- distriet in wvhich the properties exist,
or %o vhich school funds have been allocsted. Ve
think those properties and funds are so plainly &nd
slearly impressed with & trust in favor of the local
public schools of the oity or district &hat they are
wvithin the protective ¢laims of both the state and
federal Constitutions, and that ths lLegislature 1is
vithout pover to devote them to any other purpose or
to the use of any other beneficlery or beneficisries.”

It therefore follows from vhat we have said above
that ve &sre of the copinion that limitation csnnot be success-
fully meinteined egainst & right of sacticn of common school
distriets to have penaltiss and interest collected on delin-
quent taxes allocated to the respsetive districts to vhish
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the tax is sllocated, and 30 long As 3020 Yemaily) in the
fund errondously receliving suoh delinguent pena and
interoat, the county offioials oshargod under the lav with
the sdainistration of school laws and the gollection of
the texss have the right to sdjust the funds and reicdburse
the diastriots vhloh have Deen erronsously dsprived of the
saps, vhether by brrouecus allosaticm or erronsous with-
bolding by the ¢ollecting offioisls,

If ve have miagonstrued your question as to
limitation, vhioh we have ansyered undsr No. 2 above, &nd
instead you vish %0 knovw vhether or pot the same rule of
liitation would apply to common 8¢hool district taxee
in the matter of collection by the 8tste &3 would apply
to State and Oounty taxes, then our answer to the second
question is hereinafter stated:

The relesase or extingulshment of delingusnt texes
wvhich have been due for & pesriod of &t lesst ten ysaps, prior
to the smendment of Artigle III, Bootion 55 of the (pustitu-
tion, Kov. 8, 1932, vss not suthoriszed. Article 7298, V. R.
0. 3., vhich sought to provide & perlod of limitation egainst
the ¢olleotion of delinquont taxes of sohool disiricts end
road distriots ten years or xore past due, vas lest angnded

..in 19315 but this amendment, if valid, applies only to school

%utrlcts and road districts, and not to 8tats and County
axes.

In the recent c¢ase of Sam Bassett Lumber Co. v.
City of Houston, 194 8, W, (2d) 11%, (Court of C¢ivil Appeals,
Galveston) the Court held that that portion of Art, T2
poraitiing & plea of limitsetion againat the collection of
sohool distriet and road districet taxes vas uncanstitutional
for ths reagon that there did pot st that time exist the
apsndment- MG Art. 3, See, 55, of ths Constitution, whieh
authorired the legislature to relense or extinguish delin-
quent taxes Cor the ten yosrs past due, the amendrent to
the Comstitution being more than & year subsequsnt to the
arendoent to the ststute, and that the subsequent &rendrent
to the Constitution ocould not be invoked in eid of such prior
enscotment of the Legislature, This cese {» nov pending on
application for writ of error to the Jupreme Court, which has
been granted, &nd the case haas been argusd and subnmitted,



Eon. €. M. Trisble, page 7

This guestion wvill no doudt shortly be dsoided by the
Supreme Qourt, As the lav nov stands thore is no
presently deternined valid statuts fhat authorizes »
plea of ftation ageinst delinguent school and rosd
district taxes. In view of the preseant status of this
ocese before the Supreme Court, ve would not advise the
application of Art, 7298, V. R. 0, 8., and matters
depending upon it should be hold in abeyanoce until the
Supreme Jouwrt has passed upon the Ssm Bsssety luxber
Company case, The Qourt ssaid in this caze:

"It is appellee's eontention that the legisla-
ture vas without authority to enast suoch awsndmént in
1931, and that it vas not until FNoverber 8, 1932, that
Secticn 55 of Art, 3 of the Texss Constitution was so
azpnded a8 to permit the leglslature to authorize such
plea of limitation. If the Constitution forbade the
Iegislature to suthorize a plea of limitation to & tax
suit by & Bohool District et the tire said amendment
vas e in 1931, it requires no eitation of authority
to support the proposition that no sudbsequont grant to
tha legislature of pover, to allov a pl2a of limitstion
to & tax suit, would meke walid an ast peased by the
Iagislature pricry to suech grant,"

We thipk the County Bghool Board 1s within itvs
gal rights in insisting upon the proper alle¢ation of

‘delinquent penalties and iatareet on common School district
taxss, eonsistent with the views we have expressed shove,

Yery truly yours
QT?GREEY GEXERAL COF TEXAS

By - ﬁ(%? ;4£au/
L.P. llsr
Assistant
LPL:AMM -
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