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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hon, Ernest Guinn
County Attorney
E1l Paso County
El Paso, Texas

Dear Sir:

Opinion No. 0=7515

Re: CGCongtitutionality
No. 90 of “he 43r Lepislature.

~ Your letter of November 18, 1946,
of this department on the gbove stated matte read

follows:

& Population of more &N . [

Inhabitants, and le€s thhn One Wundred Fifty Thous-
and Inhabitants, dccord to ths lagt preceeding
Federal Censusy or &ty succeeding\feddral census, and
vherein is sityate porated\ City of more than

One Bundred Thowsand Ats, actording to the
last pre or any succeeding
Federsl Ce It is his desire to
kno ppolntment to the office,

' validity of this billhérises
tuo of\the\Court's decision in Miller vs., City
of K1 Paso, oplniyn by the Supreme Court, reported in

)

2nd 0004 and similsr declisions holding acts
z *ng offices in a limited bracket un-

After careful consideration we have concluded that this
Act-is a local and special law violating the provisions of Article
III, Section 56, of the Constitution of Texas, and s therefore
unconatxtutionai and void, Article III, Section 56, of the Texes
Constitution, provides as follows:

NO COMMUNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS AFFROVED BY THE ATTORNEY GENEHRAL OR FIRST ASSISTANT
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"rhe Lersislature shall not, emcept as otherwice
provided in this Conagtituticn, pass eny local or
special laws, . + « o regaleting the effeirs of
counties, cities, towns, wards or school distriets;
« « » ¢ Creuting offices or prescribing the povers:
and duties of officers, in countiss, 2fties, Tovns,
election or school districte; « + o+ o

: It is manifest that the lew under consideration rerulztes
the affeirs of the county to which it epnlies; ercates an office, and
preseribes the powers @nd duties of puch officers. It applies only
to counties in this Stebe having & population of more thon One Hundred
Thousend {100,000} inhsbitants and less than One Hundred Fifty Thous-
end {150,000) inhabitents mnd containing one ¢ity of One Hundred
Thousend {100,000) inhebitantes sc shown by the latest Federal Census.

In the cuge of County of Bexsr vs. Tynan, 97 5.V. 24 467
the Sugreme Court of Texas snnounced the principle which contrelled
tho matter et hand, as follows:

"Hotwithstanding 1t is true that the Leglislature
may classify counties upon the basis of‘popuf&tion for
the purpose of fixing compensation of c¢cunty and pree-
cinet officers, yet in ﬁning 80 the clagsification
mist be based upon & real distinction, and must not
be arbitrary or & device to give what ig irn substance
& local or epeciel law the form of 2 geperal law,®

It 1z stated in our Opinlon Ho. 0=-2221:

nh lew which applies only to a part of & natural
clasg of persons or things must predicate its in-
clusion of the part end exclusien of the balance upon
characteristics peculdar to the part, which, consider~
ing the objects and purposes of the 1aw, sfford reasonable
ground for restrieting the epplication of the law to the
part. Clessification must be reasonsble and natural, not
arbitrary end cepricious., Arbitrsry desiznation is not
elessification. The vice of loegel or special laws i thht
they rest on erbitrary designatdon; that they do not exbreoee
end affect sil of the ¢lase to which they are naturaliy re-
letede 25 EoCols pps 815-3106; 12 Am, Jur. p. 146; Smith v,
State (Ct. Cry ﬂpp.ﬁ, 49 Sie (24) 739; Zendolph v. State,
{ct. Cr, Appe), 30 S.u,. {24} 484; Clark v, Finley, 93 Tex.
70, 54 S45a 3437a o o™

?gg)a igion was epproved by the Court in Oakley vs., Kent, 141 :.%,
& .
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The :sct creates the office of purchasing: azent and
§§escribes the poviers oand duties of the officer holding such office.
population affords & ground for creating the office of counby

purchasing agent, it must be upon one of two theories: (1) the
smaller the poputation of the county, the preater the need of such
office, (2) the greater the population of the counbty, the greater
the necd of such an office. The bracket is Irom One Hundred Thous=-
and to Onc Hundred¢ Fifty Thousand (150,000), Upon the first theory,
the law i arbitrsry oné dlscriminatory because it excludes countles
below One Hundred Thousend (100,000) which woulé have & greater need
then counties in the brocket., Upon the second theory, tho lavw isg
likewlige arbitrary and discriminatory in that it does not embrace
gountics having e greater population than One Hundvred Fifty Thousand
(150,500), which counties would have a grecter need for a purchasing
acent than the counties within the brackets. -

In view of the foregoing authorities, it is our opinien
that 5, B. 90 of the 43rd Legislature clearly viclates the provisions
~of Artiele III, Section 56, of the State Constitution and is therefore

unconstitutional and void.

Purther in this connection, I ¢all your attention to the
fact that the City of £l Paso, accoraing to the 1940 Federcl Census, -
had & populetion of Hinety-Six Thousend Light Hundred and Ten. {956,£10).
If the City of £1 Paso has not had & suceceding Federsl Census since
1940, then EL Paso would not be governed by this Article,

Very truly yours

ATTOREEY GaMERALL OF ThILS

B.
dno. Ce Knorpp
Asglstant




