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Re: Whethsr Fenel Gode Arxti~
¢le 1388b-1 making 1t e
nisdemsapor for sy per-
sor te willfully set
fire to, aneng other
things, gress on lands
of whick ke is not ia
posgsegsion or control,
ge ag to cavees less or
injury to snother, amd
sthetwiase &uun{ with
the setiing of fires.,re~
peals by i:fliaation Pe-
pal Code Artiele 1327,
making one guilty of a
felony who willfully
flres any grass within
any enclosure not his
own, with intent to de-
stroy the grass in such
pasture.

Your gmestion, contained in a request fer am
epinion cencerning the above subject matter, reads:

"Hoes Article 1386b-1 of the Penal Code,
enagted By the 46th Legisleture, page 242, and
effsative Nay 1, 1980, s misdemmugeor; Top
Arsicle 13527, enscted in 1884, a felony?

Your request is also acpempanied b{.qa .!Q‘l«

lent apd cempreheusive brief whish bas hesa helpful 2

;h?lonalynia of this questien. Artiele 1327 resls us
sllows:. ‘ -

"Whoever willfully fires any grsss
within say inolosure not his own in this
Steate, with intent to destroy the grass
in such pestuve, or any part thereot, or
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whoever fireg the grass outside of any
inclosure with the intent to dostroI

the grass therein by the communication
of said fire to the grass, shall be con~
fined in the penitentiary not leas than
tw0 nor more than rive years."

Article 1388b-1 provides, insorar as pcxt1~
nent to your- question.‘

"Section 1, Any person who will-
fully sets fire to woods, forests, fences,
grass or rubbish of any kind, on lands of
whioh hie is not in possession or control
at the time of setting out such fire, or
who willfully causes fires to be communi-
cated to such woods, forests, fences,
grass or rubbish, or who willfully and
maliciously sets on fire or causes to be
set on fire any timber, weeds, or marshes,
80 as to cause loss or injury to another,
shall be gullty of a misdemeanor, and on
conviction must be fined not less than Ten
($10.00) Dollars, nor more than Two Hua~
dred ($200.00) Dollarao .,

"e kR K Tl 8

' . ‘Al
"Sec. 4. Every. 1nd1v1anal or corp-
oration who willfully or negligently sets
or communicates fire to timbher lapds,
woods, brush, grass, or stubble, on lands
not their own, shall bo guilty of a mis-
demsanor."

The elements of the two orrenses derinad
are not identical. Article 1327 contemplates the fir-
lng of grass w%thin an¥ inclosure, while Article 1388b-
1 does not 1 the offense there prescribed to the
firing of grass within an inclosure. Article 1327 only
prohjibits the firing of grass not his own, while under
3ection 1l of Article 1388b-1, the culprit, though he
owns the land, may yet be chargeadble with the offenme
prescribed if he be not in possession or control .at_ the
time of setting of such fire. That ownership may dbe
diatinguished from possession or control is indicated

in Prillips vs. State, 17 Cr. B. 169, construing Art.
1327. Under Art. 152?, one is guilty who Tires the
grass as therelin prohibited, though no dsmage may be
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done, while Art. 1388B-1 centemplates that losa or ia-
jury to another shall have beén caused by the fires.
In Barker ve. State, 140 Cr. R. 5680, 146 3. W. (24)
761, construlng Art. 1388b-1, it ‘was held necessary
that the indietment allege‘that defendant set fire to
a fence -"#o as teo caufe loss or injury to arother"
where an indictnenﬁ under Art. 133&3-1 was presented.

Article 1388b~-1 does not contain a repeal-
ing provision. Since the two Artlales define offenses,
the elements of which are clearly diatigguishablo, they
do not contain provisions so repugnant &8 to Jjustify a
comstruction effecting a repeal of the earliar law by
ilplicatien because of repugihancy.

A more troublesome question is raised by
tho language of Seg. 4 of Art. 1388b-1; especially in
view of the fact that the emergency clause, which is
Sec. 5 of the orlgimal Act, recites that the fact that
there iz no .law on ocur statutes now protecting liMads
and timber against rires creates an emergency,“ etc.

* THe f&et that the ‘Legislature proressed to
know of no. law protegting lmads and timber agginst
fire negative any implicatioa that the lLeglslature
intended to repeal gny. former law covering the same
subject matter. Yet, Sec. 4 might be construed to de-
clare as a policy. atdnt g willfully setting or the
communicating of fires to'tigber lands, woods, brush,
grass, or stubble on thé 14nds of another shall be gujlty
of a misdemeanor thereby superseding the older felony
- atatutea, If Sec. 4 is to be so donstrued, it .is re-

pugnant to the apparent, compeps of Art. 1327= Itmﬁght
also be construed as repﬁé B¥: %0 Penal Code Articles
1321, 1328, 1330 and parts of Article 1388a, at least
inasfar ‘as they apply to an. *individual or Gorporatium“
These latter statutes also desl with willfully or neg-
1igently setting or communicating of fire to timber
lands, woods, brugh, grass and stubble, but each deals
with d&stinguishable circumetances and methods, or
with the partieular ilatent-dinmvolved in the commission:
of -€ach offense defined in that regard. Some of their
alwo define offenses dther than those involiking the
iset¥ing of fire to timbér lands; woods, brush,. grass
or stubible. However, Pec.-4tis #bt 80 constryed by -
thks Depariment but:rather-it is’ construed a% merely
gihng effect to and c%&rirying the nature of the ofk
Tenbes describsd by Artidlecd888bil. In other worday:
its pumposeisg«consbausdi'to Ee*to ‘elucidate -and state -
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the purposes for which this particular Act, Article
1388b-1, was passed, and also ‘to give effeet to this
Article as asagainsgt corporations as wsll as irdivid-
uals. As stated in St. Louis B & N Rallway, et al,
v. Marcofich, 221 S. W. 582, by the Commission of Ap-
peals and approved by the Supreme Court, speaking ef
apparently lmoomsistent or repugnant enaoctments:

*"Thougkh they may seem to be repug-
nant, if it 1s pos=zible to falrly recomoile
them, it is the duty of the court. A con-
struction will be sought which harmonizes
them and leaves both in eurremt eperatios,
rather than destroys one of them. If the
later statute reasonably admits of a con-
struction which will allow effeet to the
older law and still leaves an ample field
for its own operation, a total repugaance
cannot be sald to exist, and, therefore, an
implied repeal does not result since in
sueh case both may staand ard porrenl a dis-
tine$ office,."

While it is true that it is often neces-
sary to conclude that the Legislature in passing a
new law covering the whole subject matter of an old
law intended to repeal the 0ld law as was done in the
situations involved in such cases as Meeks vs. Wheeler
Courty, 125 8, W. (24) 331, arrfirmed 144 3. W, (24)
885; Fleeks vs. State, 83 S, W, 38l; and Robertsoam vs,
State, 159 S, W. 713, such comnclusions were arrived at
only where an intention to repeal all insonsistent
laws was contained in the later act or the later sot

- was n@ooggiigéx inconsistent with and repugnamt te form-
or laws, may be neted that Art. 1388bh-1 does mot

cover the entire field of criminal law dealing with the
getting of fires. See Title 17, Chapter 1 (Arsoa) and
Chapter 2 {Other Willful Burmisg).

While Article 1327 is closely akin to Arti-
¢ls 1388b~1 and covers similar offemses and is undoudbt-
edly airficult to distinguish, yet the mandate to harm-
onize and give effeset t0 both laws where posaible
it is belisvad, be given paramount effeet in the com-
struction of these acts of the Leglslature, and we Teel
compelled to so construe these Articles im this instanes,
especially since it is obvious from the language of the
later act that no intention could have existed to re-
peal the former.
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This department, therefaore, agr#es with
ycur conclusion contained .in yeur brisf and helds
that Article 1388b~1 12 net lrreooncilable and repug-
nant to Article 1327, and therefore the former doves
Bot repeal the lnttor by il@lioatien.

- Held, Penal Code Article 1388»-1,

-making a misdemsaner the act of any per-
son who willfully sets fire %o woods,
forests, fences, grass or rubblsh of any
kind, on lands of wkich he is not in pos-
soasion or coantrol at the time of setting
of such fire, s0 as to cause loss or im-
Jury te anether, does not repeal by lm-
{liottion a Erior snactment, hnelng Art.

3287, previdiag that whoever willfully
sets fire to any grass withia an epcles-
ure aet hiz own with intent te destrey
tha grass therein is guilty of a rolongu
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