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THE ATTORNEY GENERAL
OF TEXAS

, X AUSTIN 11, TEXAS
PRICE DANIEL
ATTORNEY GENERAL

February 5, 1947

‘Honbrable Joease James Opimion No. V-2b
State Treasurer
Augtin, Texas Re: Article 696, Revised

Civil Statutes, National
Savings Imnveatment Co.,
Sam Houston Underwriters,
Inc., Sterling National
Co., further procedure
and disposition of
securities on deposit

of above named companies.

Dear 8ir:

You request the opinion of this department in
your letters of November 14, 1946, end January 3, 1947,
respectively, upon the guestions therein pregsented,
which for a gstetement of facts we quote as follows:

"Qur records show that we hold as custodian
securities deposited by the ebove named companies
urder previsioms of Article 696, ag ligted below:

National Savings Investment Co.

Dellas, Texas

Depoaited on April 11, 1930

City of Borger Fumrding Bonds

Nos. 57/62 @ $1,000.00 each $6,000.00

Sam Houstor Underwriters, Imc.

Ranger, Texas

Deposited on August 13, 1931

Sam Houston Life Ins. Oco. 8took
Certificate #12% for 400 shs. &
Certificate #149 for 100 shs. at

$10.00 per share 5,000.00

Sterling Natienal Company

Houston, Texas

Depogited on April 3, 1935

Sterlimg Nat'l Life Ina. Co.

Stoek, Certificate #6 for 500

she. &t $10.00 per share $,000.00
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"o date, no other deposits have been made
by said companies as required under Article 696.
On September 26, 1946, we wrote the Secretary
of State agking if these companies had been
issued charters to do business in Texas, and if
30, to please furnish us with the correct addresses
of each. We received & reply from the Secretary
of State October 1, 1946, giving no poat office
addresges, and quoted in part as follows:

"'We find that NATIONAL SAVINGS INVESTMENT
COMPANY, Dallas, Texas has been for-

feited July 2, 1932; SAM HOUSTON UNDER-
WRITERS, Inc., Ranger, Texas was forfeited
July 2, 1932 because the Franchise Tax was
not paid and was also forfeited April 25,
1933 bvecause of fallure to make proof of
finel payment; STERLING NATIONAL COMPANY,
Houston, Texas, was forfelted July 2, 1942.'

*0n October 14, 1946, we wrote to sach of the
companies named herein regarding the require-
ments of Article 696. Our letters to Rational
Savings Investment Company and Sam Houston
Underwriters, Inc., were returned unclaimed,
and no angwer was received from Sterling Na-
tional Company. Also no replies were re-
ceived from the verificationr letters sent

out by the State Auditor's Office in oon-
nection with the audit of this department.

"Therefore, in accordance with the provisions
of Article 696, we kindly request your written
advice regarding further procedure and dispositien
of securities on deposgiy.”

"Japuary 3, 1947

"On November 14, 1946, we requeasted your
written opinion on the further procedure and
dispositiom of securities on deposit with this
Department under provisioms of Article 696 for
National Savings Investment Company, Sam Houstox
Underwriters, Inc., and Sterling National Co.

"In conversation with €. ¥. Riechards, it
was suggested by him that we try to obtain
more information concerning said companies,
and accordingly, wrote several letters but to
ro avail. _ ‘
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"Therefore, we hand you herewith coples
and photostats of all information which we
have been able to obtain, and awalt your
further advice on these matters.”

Concretely, your problem is what disposition,
if any, you should make &t this time of the securities
depogited by the respective companies mentioned in your
letter, pursuant to the provisions of Article 696, R.C.S.

You are governed in this matter solely by the
provisions of Articles 696 to 700, inclusive, R. C. S.,
as we shall presently point out. These statutory pro-
visions are ag follows:

"Article 698. BEach corporstion, company
or individusl, doing business in this State
as a bond investment company, or company to
place or sell bonds, certificates or debentures
on the partial payment or installment plan,
shall deposit with the State Treasurer, in
cash or gecurlities approved by sald Treasurer,
the gsum of five thousand dollars, and shall
deposit semi-snnually with said Treasurer, in
cagh or securities, to be approved by said
of ficer, Len per cowt aof ail net premiunms
reseived ymtil the sum depositeld amounts to
ons hundred thousend dollamre.

"Article 697. If any such domegtic cor-
poration, shall fail, for sixty days after its
organization, to make with the State Treasurer
the depogit recuired by this title, it shal}
be gomsidered to have forfejted ita charter;
and the Attorney General sheall upon information
thereof, bring suit in the name of the State to
have such charter or certificate of incorpor-
stiop dealared forfeited, amrd the gourt, upon
9o finding, shall declare spgh charter for-
feited and appeint a readeive¥ for sueh cempany,
whase duty it shall be, ypder the arder of the
ceuyt, to distribute to the shareholders the
aggets of the eonpania The court shall out ef
sudh assets make equitablie compensation for the
Yeceiver.

"Article 898. In case of the failure of
any suech company, the district court of the
couxty in whieh the priungipal office ias located,
upen the application of ome or more sharsholders,
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shall appoint a receiver for such company, whose
duty it shall be to wind up its affairs, liqui-
date its debts, and distribute its assets, using
therefor, upon the order of the court, the deposit
previously made with the State Treasurer to se-
cure the shareholders. Said Treasurer is author-
ized to pay out such depogit upon the warrant of
the Comptroller in accordance with requisitions
made upon the Comptroller by said receiver, ap-
proved by the court.

"Article 699. On request of any such company,
the State Treasurer is authorized to permit such
company to interchange cash for the gsecurities or
securities for the cash deposited by such company
under the provisions of this title with said
Treagurer; such securities alwaya to be approved
by said Treasurer on the written advice of the
Attorney General.

"Article 700. If any such company shall
cease to do business in this State and satiafy
the Comptroller and the Attorney General that it
hes no liabilities in this State, the Comptroller
shall issue his warrant to the State Treasurer;
and said Treasurer upon such warrant of the Comp-
troller, shall return to such company the cash or
securities deposited by it under the provisions
of this title.”

Justice Sharp, of the Supreme Court in the case

of Bankers Union Life Insurance Company v. Sheppard, 117

S. W.
tive
lowa:

24 770, 118 A. L. R, 961, stated the main objec-
of these statutory provisions in language as fol-

"(1) To require each corporation doing
vasiness in this State ag a bond imvestment
company to place ocash or certain securities
with the State Treasurer, in the sum of $5,000,
as a deposlit; and to deposit semi-anaually ten
per cent. of all net profits received, until
the sum of $100,000 is deposited.

"{(2) To require the Attorney General, in
the event any such corporation shall fail to
make such deposit as required, to bring suit to
have the charter of such company declared for-
feited, and to have a receiver appointed for
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such company, whose dauty it shall we, under the
orders of the court, to distribute to the ahare-
holders the assets of the company.

"(3) To provide, in case of the failure of
aay syoh company, that upon application of cone
o more sharebolders the district court shall
appaint a8 receiver for suoch company, whose duty
it skall be to wind up its affairs, liquidate
ita debts, and distribute its assets, using
therefor, upon the order of the court, the de-
poait previously made with the State Treasurer.

"{4) To permit the interchange of the de-
posit.

*{5) To provide, in the event any sueh
oougany ghall ceage to do business in this
State and shall satisfy the Comptroller and
the Attorney General that it has no liabilities
in thls 8tate, that the Comptroller ahall iszsue
his warrant to the State Treasurer, and said
TreasuTer upon such warrant shall return to
suoh company the cash or securities depoaited
»y it under the provisions of law.,”

It will be observed that Article 696 describes
how the deposit shall be made. Articles 697 and 698 pro-
vide for the appointment of a receiver in the event that
the company fails to make such a deposit, or in the event
of the rfailure of such company. It does not appear from
the information before us that any receivership proceed-
tngs have, up to this time, been instituted as to any
of the companies 1n question, ‘hence Articles 697 and
898 are not applicaeble and need not, for the purpoase of
this opinion, be further considered. The same ig true
of Article 699 whieh provides for interchange ard sub-

- gtitutione of sepurities. Whether or not the question
of solvency or insolvency of these companies is ‘now
present or may arise in the future, we do not find it
necessary to deoide, nor could we decide this question
upoR the feots submitted. Tt doss appear, however,

that their right to continue their cerporate astivwi-
ties have been forfeited for failure to pay franghise
taxes or other reasons, and that they are not new ac-
tive corporate concerns, but the fact still remains
that bthey are not in receivership.

There remains, therefore, the question of
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whether you aere authorized under the provisions of Art.
700, supra, to dispose of these securities ag therein
provided. This Article does not purport to provide that
the deposit made under Article 696 be retained for the
benefit of the shareholders of the corporations. Bank-
ergs Union Life Insurance Co. v. Sheppard, supra. It is
to be returned by the State Treasurer upon the certifi-
cate of the Comptroller of Public Accounts only upon a
showing that the depogiter has no lisbilities in this
State which have net been fully discharged, and thia
must be to the satigfaction of the Comptroller and the
Attorney General. We think the burden rests upon the
shareholders or the parties claiming the return of such
securities to present sufficlient evidence and informa-
tion to the Comptrqgller and the Attorney General ta
justify them in reaching a conclusien ss to whether or
not the provisions of Article 700 have been met.

From the information contained im your opinionm
request, it does not appear that any demand has been
made for the return of these seourities by any party aun-
thorized under the statute te make a demand amd receive
them, or that there has heretofore been presentad to
the Comptroller and the Attorney General any imfermation
upon which the Attorney General could recommend te the
Comptroller the issuance of his certificate upen you
for the dispesition of the securities to anyone at this
time, and until this has been done, you are authorized
to retajn these securities as you have in the past.

We think the case of Bankers Unior Life Ingu-
rance Company v. Sheppard, supra, affords a safe guide
for us in this matter; and while in that case the Comp-
troller was ordered to return the securities by a mendea-
mus proceeding instituted for that purpose, the undispu-
ted facts in that case justified the ceurt's setiom.

But here we are not able to say tMat the facts justify
you in taking any action in regard to these secsuritieg,
oter th&n te keep them secliTrély as yoeu heve in the past
gbtil receivership proceedings are ingtituted as previd-
ed for in Articles 697 and 698, supra, or until a proper
showin® has been made to the Gemptroller and Attarney
General as provided foy in Artiple 700, supra, which
would justify the Comptroller in igsuing his certificate
for your direction in the dispesitien of the securities.

We take your letter, however, as suffiglest not-
ice to this Department to justify appropriate legal ac-
tion under Articles 697-698 or 7095, R. C. S., and expect
to proceed acecordingly. You will in due course be ad-
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viged as to the further diapesitien ef these securi-
ties upon the culminatiem of our efferts to olear this
matter up by appropriate legal sotiea.

STMMARY

The State Treasurer is not authorized to re<
turn securities deposited with him by corporations
doing business in this State a2s a bond investment
company, Oor company to place or sell bonds, certif-
jcates or debentures on the partial payment or in-
stallment plan, as requlired by Article 698, R.C.S.,
except in receivership proecssdings as provided fer
in Articles 697, 698 ar 7095, R.C.S., or upon a
showing satisfactory to the Comptreller and the
Attorney General that the eorporetion has cesged
to do buginess in the 3tate and has no lishilities
unsatisfied as required by Artiole 700, R. C. S.

LPL:AMM: ]T®

Approved Opinion Committee
By BWB, Chairman

Yours very truly
ATTORNBY GENERAL OF TBXAS

_‘y gal.ell I'

Assistant

APPROVED FRB. 5, 1947
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