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THE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS
PRICE DANIEL

ATTORNEY GENERAL

Feb, 25, 1947

Hon. Paul H, Brown Opinion No, V-47
Secretary of State
Austin, Texas Re: Proper time for filing and

recording in office of the
Secretary of State a reso-
lution Yenewing the cerpo-
rate term of a railroad
corperation pursuant to the
provisions of Article 6268,
and proper fetrm for said
reselution and its accom-
panying certificate,

ﬁear Sir:‘

You have requested an opinien frem this depatrtment as
to whether or not it would be permisaible for a railread corpera-
tion to file the resolution renewing its coyperate term with the of-
fice of the Secratary of State before the expiration of the current
corporate period. The problem of when such resolutien should be
filed turns on the construction of Article 6268 which reads as fol~
lows; '

“The manne?r of renewing a railvead corporation
which hap expired ¥y laps# of time shall be as fol-
lows:

“1l, By a reselution in waiting adepied by a ma-
jority of three~fousrthu of the stockhelders of the
company af a regular meeting of the stockholders,
specifying the period of time for which the corpora-
tion is renewed.

"2, Those desiring a renewal of the corporation
shall purchase the stock of those opposed thereto at
its current value,

“3, The rescolution, when adopted, shall be cexr-
tified to by the president of the company; and he shall
state in his certificate thereto that it was adopted by
a majority vote of three~fourths of all the stockhold-
ers of said company at a regular meeting of such
steckholders, and that the stockholders desiring such
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renewal have purchased the stock of those who
oppase such renewal, and such certificate shall be
attested by the secretary of the company under
the seal of the company.

“4, Said resolution and certificate shall be
filed and recorded in the office of the Secretary

atf State znd the roanmewasl Af cadd carnawatian chall
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date from said filing.”

This article is to be found in Title 112, R,C.8., 1925, enti~
tled “Railroads” and as specific legislation applicable to railread
corporations provides the exclusive method of renewal or exten-
sion of railroad charters, the statutes relating to renewal of cor-
poratge charters generally being inapplicable. 13 Amer. Juris. p.
228, 8 85,

The phrase in Article 6268 which causes doubt as te the
proper time for filing such resolution is as follows: "“The manner
of renewing a railroad cerporation which has expired by lapse of
time shall be as follows: ., , .~ (Empﬁasm—aa'd%m?xﬁ%—m_—
scored language is viewed alone and given its literal meaning, the
steps of renewal which are then enumerated weuld seem to be a
sequence to the expiration of the railroad corporation with the re-
sult that steps accomplishing a renewal vould net be taken until
the full period of corporate existence was at an end; however, this
article must be read in connection with the other articles which
previde for the creation and existence of railroad corperations,
mest of which were originally enacted in 1876 and all of which
comprise Chapter One entitled "Charters and Amendments” of
Title 112. These articles are not numerous and may be briefly
summarized, Article 6259 gives the minimum number of incor-
porators; Article 6260 requires a railroad corporation building or
operating, etc., a railway in the state to be chartered under the
laws of Texas; Article 6261 regulates the amount of stock sub-
scription and the amount to be paid in; Article 6262 gives the reg-
uisites for the articles of incorporation and reads as follows:

“The persons propesing to form a railroad
cerperation shall adepi and sign articles of in-
‘coerperation, which shall cemtain:

"1, The name of the prepesed c_orponti.cm

“2. The places frem and to which it is in-
tended to construct the proposed railreoad, and
the intermediate counties through which it is
proposed to construct the same. lL.ccal suburban
‘railways may be censtructed for any distance
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less than ten miles froin the corporate limits
of any city or town, in addition to such mileage
as they may have within the same; and in such
case the general direction shall be given from
the beginning point.

*3. The place at which shall be established
and maintained the principal business office of
the proposed corporation.

“4, The time of the commencement and the
period of the continuation of the proposed cor-
peoration,.

“5. The amount of the capital stock of the
corporation.

“6. The names and places of residence of
the several persons forming the association for
incorporation,

*7. The names of the members of the first
board of directors, and in what officers or per-
sons the government of the proposed corporation
and the management of its affairs shall be vested.

“8. The number and amount of shares in the
capital stock of the proposed corporation,”

Article 6263 provides that the Attormey General approve the ar-
ticles of incorporation and attach thereto a certificate to that
effect. Article 6264 provides for an affidavit to the armount of
subscriptions, etc., sworn to by at least three of the directors,
and to be recorded with the articles of incorporation in the of-
fice of the Secretary of State. Once these steps are taken “The
existence of such corporation shall date froxn the tiling of the
articles of incorporation in the office of the Secretary of State,
and the certificate of the Secretary of State under the geal of the
State, shall be evidence of such filing,” Article 6265; but “No
railroad corperation shall be formed to continue more than fifty
years, but such corporation may be renewed from time to time
for periods not longer than fifty years.,” Article 6267, Article
6268 has previously been set out in full. Only six articles re-
main in Chapter One and these relate respeciively to sale or con~
veyance under special law, the lien in such instances, amend-
ments to articles of incorporation, and amendrments litnited in
application to branch lines,

Cleaxly Chapter One tovers three stages in corporate
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existence: creation; Articles 6259-6266; growth; Articles 6271~
6274; and extinchien; Article 6267, or, in the altarwative, renewal,
Articles 6267, 6268, A comparison of Article 6262, previously
quoted and haviag to de with the filing of articles of incerperation,
i,e, creation, and Article 6268, previeusly quoted and having te do
with TeéRewal, reveals two entirely different precsdures. Now if
Articl¢ GZEF meant that renewal could de hed enly if the corpo-
rate entity ¢ lphikg had Seased to exist or; im e words of the
statute, "had expired,” it would be necessary & recreate that be-
ing; but the enly method for graatien be sot eut in Articles
6259-6266, A le 6260 goull ABveT be Lot The tetrms of
Article 6268 clearly contsmplate that the seseliution autherizing
renewal be taken while the corporation is in Deiny. Sectioa )
speaks of “stockholders,” “ragular meetings,” “prosident of the
company,”’ et. lLet ua cengider the gitustion which would arise

if the resolution taken during corporate axistenge dsuld not be
filed until that existénce had tarminatsd. Unleas the mement of
termination and the moment of consiauatien followsd comsecutively,
the corporation would have ceaned to exist, Hew than rwvive it by
any methed save rebirth and fhe proceduse of Articles 6259-62667?
In the meantime in what limbke would tise doimact corpetatien find
itaelf? It can hardiy be supposed that the Legisiature intended
renewal to be fraught with such technigalifies o1 that aotual coin-
cidence of expiration and renewal is reguired.

It is true that Sec, 4 of Article 6268 prestyibes that the
renewal of the coxporation shall date from the filing and recerding
of the certificate and resclution in the effire of Seovetary of State,
In one sense under this sestion the language in question here may
be explained, for by so filing the corporatien has zlected to short-
en its sllotted time; therefore, by one act of flling it “has axpired”
and is renewed.

The receat Supreme Gourt case of Flowsrs v. Pacges Riv-
ar R. Ce., 156 8. W. (2d) 26@, held that the { AS1U-
@R a8 we are here discussing was “the filing of a charter within
the meaning of Articls 3914” which providea the fses to bes paid to
the Becretary of State om such filing: hut the court en metien for
telkaaring exprensly safd that “, , . we aze in full accerd with the
rule that when s corpexation satends its life by amendment te its
charter, such extension is not the feormasion of a pew or diifeyent
cerperation, but is simply & centimuadien of the old. , .. Wi do not
held that & new or differeni corperation is created, in fact wa held
te the contrary.” In this ause fagts show that the originel char-
ter of the Pecos River R, Co, wan filed in the affioe of the Secre-
tary of State on March 1, 1890, and that “sn Fabruary 27, 1940 a
renewal of the Railroad charter was filed in the offigs of ¥ Sec-
retary of State.” The year 1940 was a laap yeur, snd the 271h of
February fell on Tuesday; therefore, the corporate axistence ceuld
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not have expired at the time the renewal was filed., Tzrue the
court does not rule on the propriety of the date of filing; «pper-
ently it was not questioned; but in view of the court’s language,
previously quoted, to the effect that such renewal amounted to a
continuatien of the old corporation and in view of the foregoing
analysis of the provisions of Chapter I on Charters and Amend-~
ments, it is the opinion of this department that the resclution ex-
tending the corporate tarm of a railroad corporation could be
filed and recorded in the office of the Secretary of State before
the expiration of the then current period of existence of said
cerporation,

The form of the rescluticn and the accempanying cex-
tificate which you have submitted to us comply with all the re-
quirements ef Article 6268, are not in conflict with the provisions
of Chapter I of Title 112, R.C.S, of 1925, nor with the laws of the
United States, nor of thip State, and if so prepared, adopted,
signed, and submitted t» the Attornesy General, he will attach
thereto a certificate to that effect. '

SUMMARY

In view of the provisiens of Chapter I, Title 112,
R, C, S,, 1925, and in view of Flowers v, Pecos Riv~
ex R, Co,, 156 S, W. (2d) 260, 3 Fesoldtion reﬂ% Wing
a TRHTead coxperatian could be filed and recorded in
the office of the Sectdtary of State before the expira-
tion of the then curxent corperate period of existence.
The reselutien and accempanying certificate must
comply with the requirements of Article 6248, R.C.5.,

Yours very truly,
ATTORNEY GENERAL OF TEXAS
By 7 atlla. @ :
Marietta Pafhe -
MP:jt: sl Assiftant
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