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THE ATTORNEY GENERAL
OF TEXAS

AvsTIN 11, TEXAS

PRICE DANIEL
ATTORNEY GENERAL

March 8, 1947

Hon. Weldon B. Davis Opinion No. V-79
County Attorney
Austin County Re: Construction of Article 15,
Bellville, Texas Revisaed Civil Statures of
, Texas, qualifications of a
- county Jjudge under various
cirocumstances.

Dear Mr. Davis:

Your letter of January lOth to this Department,
requesting a construction of Artiecle 15, Revised Civil
Statutes, 1925, in part is as follows:

"l. Is the present County Judge under the
above statutes disqualified from acting as judge
in any subsequent probate matter wherein he has

~ heretofore acted s counsel and especially in
new matters affecting the probate matter in whieh
the present seaid county judge has never advised.

. "The present County Judge, Honorable ¥, D.
Bryan, was before January 1, 1947, an attorney in
"this county. As an attomey, he handled numerous
probate matters, many of which ere still in court,
such as guardianship matters, administration of
egtates, eto. As an attomey in a cese he natur-
ally advised with his oclients, sicned papers as
attomey for his c¢lient, stec. Now the question
is, in these probate matters, where he has former-
ly xepresented s. guardian, exeputor or edministra-
. tor, 1s he now as County Judge qualified to enter
orders as:County Judge on-€inal acoounts, annual
acoounts, reports of sales of property, or any
other order that it may become necessary to enter?

"Z. I8 a special County Judge who has been
heretofore appointed by the Governor to serve in
& certein probate matter qualified to continue to
act since a new County Judge has been elected?

e ” *Mr. J. Lee Dittert,an attorney of this City,
wag, until Dec. 31, 1948, the County Judge of this
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County. As the County Judge, during his tenure of
offioe, he disgualified himself in many cases, and
especially in probate matters, and in such cases
where he certified his disqualifications to asct to
the Governor, the Governor appointed a Special Coun-
ty Judge to act in his stead. Now the question is
this: Since Mr. J. Lee Dittert is no longer the
County Judge does the 3pecsial County Judese that was
appointed to act in lieu of Mr. Dittert still con-
tinue to act, or does the new Judge (Hon. W. D. Bry-
an) now act in such cases?"

Axrticle V, Section 11 of the Constitution of
Texas, is in part as follows:

"No judge shall sit in any case wherein he
may be interested, or where either of the parties
may be connected with him, either by affinity of
consanguinity, within such a degree as may be pre-
soribed by law, or when he shall have been counsel
in the cage. ¥ %t % X¥

: Article 15 of the Revised Civil Statutes of Tex-
as, 1925, is a=s follows:

"No Judge or Jjustice of the peace shall sit in
any case wherein he may be intereated or where eith-
er of the parties may be connected with him by af-
finity or consangulnity within the third degree, or
where he shall have been cocunsel in the case.”

That part of Article V, Section 11, of the State
Constitution and pertinent to our question provides that
a Judge is @isqualified under three circumstances:

l. No judge shall sit in any case wherein he
may be interested.

2. Where either of the parties may be oonnect-
ed with him either by affinity or oconsanguinity and
within suoh a degree as may be prescribed by law.

3. Where he may have been ocounsel in the case.

We father from your letter that the judge is not interest-
od in the subject matter in any of the probate matters
whioch will com e before him, nor is he related to any of
the parties interested in the sub ject matter being 1iti-
gated before the Court. You will note from the foregoing
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that if the oounty judge hag a pecuniary interest in
the subject matter ovey which he presides, he is dis-
qualified. The protection of the citizens against in-
Justioce and wrong makes this enforcement essentially
necessary. The impartielity whioh is required of a
Judge is incompatible with having a pecuniary interest
in the subjlect matter of the litigation over which he
gresides. We agssume, hewever, from your request that

he presemt county judge has no interest in the subject
matter of any of the cases in whioh he is %o sit, there-
fore, we do not deem it necessary to discuss this phase
of the law. ‘ -

Also, the Constitution, as well as the stat-
utes, forbids any judge to sit where he may have been
counsel in the case, The reason for this is, of course,
it would be highly impolitioc for & judge to decide a
question lawfully before him for adjudication, where he
had previously been of counsel for one of the psrties
to & proceeding involving the queMtion to be decided.
In other words, such a judge is not sufiposed by the law
to be that fair, unbia~ed, unnrejudiced judze before
whom the parties in his Court may trustfully present
thsir controversies. | |

The first gueastion that must be &etermined in
order to answer your inguiry, is what is meant by the
word "case" as used in this oonneoction. The word “case"
as used in the Constitution and this statute means any
legal contreveray bhetween parties with respect to a mat-
ter of fast or of lew; any justiciable matter or thing
between oppasing parties presented for decision; any pro=-
ceeding rightly bvefore a Jjudge wish respeoct to any right
of the parties, whether lsgel or equitable, and whether
it involves & property right or a persesal right.

It ineludes orders wiwmther interlooutory nom=-
appealable, or interlooutory appealable orders. hus,
in a matter pemding before the District Court, there may
arise various legal controversies resulting in interloe-
utory orders from whioh ar appeal would lie. Upon sach
an appsel as, for instanse, venws, from the appointment
of & receiver, from a temporery injunction, from the re-
fusal of ths iunting v ssioner appreve & claim pre~
sexted for appIoval in e dank liquidatien, an appeal frem
aR oXar ia ¢ pIQhate preceeding with respeot to s par-
tioular oleim or mtter, and the iike, sach of whioch or-
ders upoh reechiag the Appellate Jeurt would be a "“oase”,
then and there properly before the Court to be justiolat-
- o = decided by the Jours. We think the word ®case® in
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the connection being considered inocludes such interlocu-
tory appeals and is the case in which he must have been
counsel to one of the parties. It does not mean the gen-
eral cause, proceeding or case, out of which the inter-
locutory order arose, for that ocase or proceeding is not
before the Court for decision one way or the other. The
administration of an estate and guardianship in prodbate
is a continuing procedure and each week of the year there
may be an application filed in the Probate Court in the
same estate or guardlanship. However, the subject mat-
ter in each instance may be different and entirely sep-
arate from the application filed in the same estate or
guardianship at a later and different time. For instance,
an application for the sale of real estate might be filed
and next week an application might be filed for an allow-
ance of an administrator's fees or attorney's fees, or

it might be that the ocounty Jjudge is ocalled upon for an
approval of an annual or final account. In each instance
the subjeoct matter before the Court is entirely different,
separate and distinet from the other. In Volume &, page
230 of Words and Phrases, we find the following:

"A proceeding in whiok a mother was appointed
guardian of the person and property of her daughter
- was & ‘oase’ within statute providing that no person

shall git as a judge in any gase in which he has

been of oounsel, but case ended with entry of order
appointing guardian whioh was a *'finel’ and appeal~
able order, and judge who aocted as attorney in that
case was not disqualified from hearing and detemin-
ing question raised by order direoting glardian to
file her inventory and accounts, since that was a new
and distinot foase'. Organic Act. 8 84, 48 U.3.C.A.

§ 636. In re Guardianship of Hitohcook, 20 Haw. 353.%

Also in 33 Qorpus Juris.,Page 1004,we find the
following: '

"A hydge who has acted as counsel in the ap-
pointment of a ;gnrdian or a recelver is not neces-
sarily disqualified from aoting in other matters re-
lating to the estate. Thus he is not disqualified
from acting in matters relating to the settlement
of their accounts." '

| In the case of Title Guaranty and Surety Oompa-
ny vs. Slinker, 128 Pac. 698, Justice Kane of the Supreme
Court of Oklahoma had this to say:

" "The last assignment ig to the effeot that the
eourt erred in overmliag the defendant's motion te

/
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set aside the jJjudgment herein on ths ground that
the settlement of J. I. Slinker's cuardlanship ac-
counts by the county court was void, for the rea-
son that the county Judee settling said acoounts
was disguelified to so act, in that he had Tepre-
sented the said J. 1. Slinker as en 2ttorney in
securling his appointment memy years prior to the
date of the said accounting. The only evidence of-
fered on this point was the ovrder removing Mr.

Qldnra» oo snonrdian. whdah anntodina o yanital +hes

said Jjudge was discumlified to sit in the heariag
of the petition for said Slinker's removal, in that
he had been of counsel in the mtter of securing
his appointment., We do not think that this evi-
dence tends to connect the county judge with the
accounts settled in such a manner as to disgualify
him from acting in the matter of their settlement.
In the case of State ox rel McCormiock v. Woody,l4
Mont., 4585, 36 Pac., 1043, it was held: 'A judge who
had been attorney for an administratrix is not dis~
qualified to try & procesdingz brought by certain
oreditors of the estate to remove her, umder sec-
tion 547 of the Code of Civil Procedure, providing
that & judge shall not aoct as such where he has been
;ttOfEty for either party in the action or proceed-~
ng e

Similerly, in Ryan vs, Geigel, 136 Paec. 304, ’
the Ceunrt in holding that a oceunty judge was not disqual-
ified to enter order for the sale ¢f a decedent's land
because he had formerly been the attorney for the admin~
istrator of the estate sald:

"It is urged on behalf of appellants thet Koon-
ap, the county judge, having bheen the attorney for
the administrator, Hays, was disqualified under
code section 464, Revised Statutes, to enter the
order for the sale of the land. The pertinent por-
tion of seotion 484 reads as follows: 'A judge shall
not act as suweh in ahy of thes following cases: 1In
an aotion or proceeding. . . when he has been an at-
torney or cocunsel for either party in the action or
proceeding, unlsas by the consent of all the parties
to the action.' This gase has been before the sup-
Teme court, and ia Ryan vs. Geigel, 3% Cole. 355-
356, 6% Pas. 778, the aourt, ignting through the
late Chief Justice Steele, sa '"The proceed-
ing to sell real estate Iis separate spd dis-
tinot from the administration of the estate proper,



_\\{f

Hon. Weldon B. Davis, Page 8, V-70

and 13 a special proceeding, recognized by the
statute.' Judge Noonan's profeasional conneoc~
tion with the estate had entirely ceased long
before proceedings were instituted in this case
to sell the real estate, For several years af-
ter Noonan's election to the offlce of probate
judge the title to the land in question was in-
volved in an adverse proceeding in the land of-
fice. 1Inasmuch as Judge Noonan had nothing what-
ever to do, as an attorney, with the proceeding
to sell the real estate, there was nothing in his
early profeasional connection with the adminias-
tration proceeding that disqualified him from
later, as county judge, entering the order in
queation .

In probete matters,edch application which is Tiled 1y
considered a case in a sense. Each order which is en-
tered by the probate judge may be appealed from and has
all the necessary requirements to make it a case under
the law. Therefore, if the present ecoupty juige has ad-
vised in any particulsr applioation or matter now or
hereafter before him, he is disqualified. 1II, on the
other hand, the matter is one in whioch he hes never ad-

vised the administrator or guatitien, then it is the o~

pinion of this Department that he is not diasqualified

to act just because he hes advised the administrator

or gunardian in other matters in thé same estate. With
the foregoing in mind, it is the further opinion of

this Department that the county Jjudge is not disqueli-
fied to aot in approving annual accounts, orders approv-
ing or confirming the sales of real estate and other or-
ders in the same estate or guardianship in which he has
acted as counsel, if he has not advised in the particu-
lar order which he is now called upon to enter or required
to approve action which he had advised upon &as ocounsel.
50 S.W. (2a) 473; 162 S, W. {24) 4l9.

It is hardly conoceivadle, however, how an attor-
ney who has been counsel for the administrator or guardian
of an eatate, could later sit as county judge and approve
the final account in that particular estate witheut pass-
ing upon some phase of the matter on whioh he has former-
ly advised. Therefore, it is the opinion of this Depart.-
ment that the county judge is disquelified to approve
the final acocount in any csse in which he has aocted aas
counsel.

Question No. 2. Is a special county judge who
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has been heretofore appointed by the governor to serve
in 2 certain probate matter qualified to scontinue to
act since a new ocounty judge hes been elected and Quly
qualified? :

"Art. 1932, Speolal judge in probate matter.

"When a county judge is disqualified to act
in any probate matter, he gshall forthwith certify
his disqualification therein to the Geovernor,where-
upon the Governor shall appoint some person so act
a3 speoial judge in said oase, who shall mat from
term to term until such disqualification ceasses to
exist. A speciel judge so appsinted shall receive
the same aompensation as is now or may hereafter be
provided by law fer regular judges in similap cases,
and the Commissioners! Court shall, at the beginning
of eagh fiscal year, include in the budget of the
county, a suffieient sum for the payment of the spec~-
ial judge or judges appointed by the Governor to
aot for the regular countg {udge. As smended Acts
1939, 48th Leg., p. 187, "

: The statutes provide for the sgecial aounty
juage to act from time to time until suoch disguaslifica-
tions cease, and it naturally follows that the purposes

for which the special county Judge in this ¢ase was ap-
pointed were terminated upon the present ané regular '
county Jjudge taking the oath ef office January 1, 1947.

Now, even if the present ocounty Judge is disqualified

under the statutes and Constitution, he should netify

the Governor of such disqualificaetion and in turn anoth-

er special county judge would be sppointed in his stead.
Therefore, it is the opinlien of this Department, in view

of the foregoing statute, that the special county judge
heretofore appointed by the Governor to serve in certain
probate matters cannot eontimie to act since the new and
regular elected gounty judge took the oath of office Jan-
uaxy 1, 1947, and qualified on that dmte.{Art.1932,v.A.C.S.)

We realize that we have, more or less, dis-~
oussed the matter generally, but it is lmpossible to ren-
der an opinion on a plrtieuiar case unless we have all
of the faocts at hand which relste to that particular case.
In the event you have & partioular one in mind on whish
you want an opinion, you should submit all the faets per-
teining to that case and state what particular order the
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county judge is called upon to enter. We can then ren-
der an opinion whieh will cover your specific question.

SUMMARY

(1) The present sounty judge of Austin
County 18 not disgualified to act in matters of
probate relating to the approval of annual ac-
counts, reports of sale, etag., except the approv-
al of final accounta, in which he previocusly ad-
vised as counsel provided that the asubjeot matter
now before him as judge has no direct relation-
ship to that matter in which he advised as.coun-
sel. Organic Aot N 84, 48 U.S.C.A. 8 636, In re
Guardienghip of Hitehcook, 20 Haw. 553; 33 Corpus
Juris., p. 1004; Title Quaranty and Surety Company
vs. Slinker, 128 Pao. 096; and Ryan vs. Geigel,
136 Pao. 804, . '

{2) The speoial sounty iuﬂge appointed under
Article 1932, Vernoa's Asnotated Clvil Statutes,
where the regular gounty Jjwige is disqualified to
act in provate matiers, canpaot comtinue to sat af-
ter the newly sleoted county jwdge qualifles for
the office, in view of the wording of the ahove

o

Yours very truly
ATTOTNEREY QBEEBAL OF TEXAS

B,g‘:izzctelbf (525225v=/

Bruce Allen .
Assistant

. 8, 1947
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ThiaVOpinion Considered and Approvsd
in Limited Conference '



