TOEE ACETONRNITY FmINIGIRAL
O TIEXAS

AUSTIN 11, TEXAS

FPIUCE TDANITEL

AT O RNVICY TN RILAY,

April 8, 1947

Hon. Wayne L. Hartman Opinion No. V-128

County Attorney '

DeWitt County Re: Legality of separate sachool

Cuero, Texas bullding for instruction of
Latin-American students.

Dear Sir: )

The question raised in your letter of March
20, 1947, reads as follows' :

"Does the Board of Triustees of the
Cuero Independent School Distrlct have the
power to construct and maintaln & separate
school building for instruction of latin-
American students in the first three elémen-
tary grades, after due classification based
upon thelr individuel needs and gptitudes,
if, in the opinion of the Board such separa-
tion 1s essentiasl to the best educational
interests of the students assligned to said
separate school, as well as to the best ed-
ucational interests of all students in said
district?" .

Mexlcan or Latin-American students cannot be
segregated, as such, in the public schools. Independent
School District v, Salvatierra, (1930), 33.8.W. !Emo

503, ftendes v. Westminster Sehool Biat. (D. O. Cal. 1946)
6L ¥. 8app. B4k - -

The Court, in the Mendez case above referred
to, expressed doubt as to the bonstitutionality of separ-
ate schools for Mexicans in the elementary grades of Cal-
ifornia. In that state, the legislature provided for sep-.
arate schools for Chinese, Japenese, and Mongolians; but
there 1s no statutory authorization for segregation of
Mexicans., Certain citles segregated Mexican pupils
through the slixth grade, and other cities through the
elghth grade -~ solely because they were Mexlcens, No
tests were made on language ability or aptitude. The
Federal Court granted an injunotion ageinst such prac-
tice. The Court stated, at page 549:
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"We think that under the record before

us the only tenable ground upon which segre-
gation practices in the defendant school dia-
tricts can be defended lles in the English
language defliciencles of some of the chlldren
of Mexican ancestry as they enter elementary
publie school life as beglnners. But even
such situations do not justify the genersl

and continuous segregation in separate schools
of the children of Mexican ancestry from the
rest of the elementsry schcol population as
has been shown to be the practice in the de-
fendant school districts -- in all of then

to the sixth grade, and in two of them through
the eighth grade.,"

35.5. W,

In Independent School District v. Salvatierra,
(2d4) 750, {cert. den.), the San Antonlo Court of

Civil Appesls refused to enjoln the action of the city of
Del Rio in erecting and maintaining a separate bulilding
on the same school grounds where Mexican pupils were

sent through the "low third" grade. Whlle that suit was
dismissed because no specific case was before the Court,
the language of the opinion isg persuassive., The opinion

reads:

*In this case the school board, through
its superintendent, has effectuated, and in-
tends i1n the future to continue, the segrega-
tion of the Mexlican children in the first, sec-
ond, and third grades, giving therefor the rea-
gons set out at length in the testimony of the
superintendent. This court cannot say that
either reason glven by the superintendent for-
the gegregation complained of is unreasonable,
it impertially applied to &1l pupils alike, -or
that 1t does not evince & careful study of the
practicel problem confronting him, or & sincere
effort to solve that problem in such manner as
to0 secure the greatest beneflts to the school
children of the district. To the extent that
the plan adopted 1s applied in good faith as to
those brought within the projected classifica-
tion, with no intent or effect to disoriminate
againast any of the races involved, it cannot be
said that the plan is unlewful or violative even
of the spirilt of the constitution. . . .
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"In this case this court can say no more
than that the school suthorities have no power
to arbltrarily segregate Mexican children, as-
sign them to separate schools, and exclude them
from schools mainteined for children of other
white races, merely or solely because they &are
Mexicans.,™

It is our opinion, therefore, that based solely
on language deficiencies and other individual needs and
aptitudes, the school district mey maintain separate
classes, in separate buildings, if necessary, for any pu-
pils with such deficlencies, needs, or aptitudes, through
the first three grades. The Leglslature has expressly
provided for segregation and speciasl treatment of certain
classes of pupils;, termed "exoce tional students”, Art.
2922-2 (Acts 1945, c. 369, .p. 668 But, as emphasized
in the Salvatierras and Mendez cases above, the classifi-
cation under consideration here must be based on the
language deficiency, or individual need or aptitude, af-
ter exeminations, and other properly conducted tests,
egual}y applied to all puplls who come within the clasai-
fication.

.

The Cuero Independent School District
may not segregate Latin-American pupils, as
suoch. Based solely on language deficlencles
or other individual needs or aptitudes, separ-
ate classes or schools may be maintained for
pupils who, after examinations equally applied,
come within such classifications. No part of
such classification or segregation may be based
solely upon latin-American or Mexican descent.

Independent School District v. Salvatierra, 33
8, W. (24) 790, cert. den. 28L U. S, 580..

Yours very truly,

APPROVED APR. 8, 1947 ATTORNEY GENERAL OF TEXAS

/s/ Price Daniel |
Price Danilel By /s/ Joe R. Greenhill
ATTORNEY GENERAL Joe R. Greenhill
Assistant
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