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Hon, George H. Sheppard
Comptroller of Public Accounts
Austin, Texas Opinion No. V- 174

Re: Proper distribution of
_ intestate's eatate under
Dear 3ir: submitted facts.

- You have requested an oplnion from this De-
partment as to the distribution that should be made
in the sdministration of the estate of C. C. Mitchell,
deceased, in view of the following facts:

C. C. Mitchell, an only child, had never
married. He died intestate, lesaving nelther father
nor mother, nor grandparents. His paternal grand-
‘mother had two children by 8 second marriege. Both
of these children are dead. One of them left nine
children; the other, four. These thirteen "half”
first cousins are intestate's only relatives on the
paternal side. On the maternsl side, twelve first
cousins survive intestete. Eight descend from one
maternal aunt; four, from another;’ and one, from a.
third.

, ‘An examination of the various Artieles of
Title 48, "Descent and Disteibution,™ R.0.S., reveals.
Several provisions thet bear on a determination of the
- problem at hand. Article 2570 provides the course and
manner of descent of the property of an intestate who
leaves no husband or wife. The first three sections of
Article 2570 prescribe the distribution to be made if -
the intestate is survived by children or their descend- .
ants, or by parents or one of them, or by brothers or
sisters or their descendants., Section 4 of Article 2570

%s applicable to.the facts of this case and resds as fol-
owe:

Tt there be none .of the kindred afore=
said, then the inheritance shall be divided
into two moleties,; one of which shall go to
the paternsl and the other to the maternal
kindred, in the following course: To the
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grandfather and grandmother in equsl por-
tions, but, If only one of these be liv-
ing, then the estete shall be dividied in-
to two equal parts, one of which shall go
to such survivor, and the other shall go
to the descendant or descendants of such
deceased grandfsther or grendmother. If
there be no such descendants, then the
whole estate shall be inherited by the
surviving grendfether or grandmother. If
there be no surviving grandfather or grand-
mother, then the whole of such estate shall
go to thelr descendents, and s8¢ on without
end, passing in like menner to the nesrest
lineal ancestors and thelr descendants.

Act March 18, 1848, p. 129; P.D. 3419; G.
L. vol. 3, p. 129; Act Jan. 18, 1840, p.
132; G.L. Vol. 3, p. 306,

Article 2573 makes the following special provisions for
kindred of half-blood:

"In cases before mentloned, where the
Inheritance 1s dlrected to pass to the col-~
lsteral kindred of the intestate, 1f pert
of such collateral be of the whole blocod,
and the other part of the half blood only
of the intestate, those of half blood shsll
inherit only hslf so mu¢h as those of the
whole blood; but 1f all be of the half-
blood they shall have whole portions. Acts
iggBﬂ p. 129; P.D. 3424; G.L. Vol. 3, p.

Article 2577 1s likewise determinative and reads as fol-
lows:

"Where the intestete's ¢hlldren, or
brothers and sisters, uncles and aunts,
or any other relations of the deceased
standling in the first and same degree 8-
lone come into the pertitlon, they shall
take per ceaplts, nemely: by persons, and,
vhen 8 part of them being dead and a part
living, the descendents of those dead hsve
right to partitlon, such descendants shell
inherit only auch portion of said property
as the parent through whom they inherit
would be entitled to if slive. Acts 1887,
p. 49; ¢.L. vol. 9, p. B47."
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None of the other provisions of Title 48 sre relevant;
therefore, 8 determination of the proper distribution
of the C. C. Mitchell estate must be made from the a-
bove quoted articles as construed by our courts.

In 1878, in McKinney v. Abbott, 49 Tex. 371,
the Supreme Court of the State of Wexas construed what
‘was then the fourth subdivision of Section 2 of the sct
"To regulate the descent snd distribution of intestates'
estates,” (Paschal's Dig., A»t. 3419.}, now Section 4
of Article 2570, R.C.S. Some of the helprs in thet case -
vere deacendants of the psternsl grendfether snd grand-
mother; the others were descendants of the msternsl
great grandfather and grest greandwmother. The court
Held thet the estate left by the intsstate should be dil-
vided into two equsl moleties or portions, and one glven
to the descendents of the grandfather and grendmother on
the fatherfs side and the other portion given to the des-
cendants of the grest grendpareatr on the mother's =side.
The court in reaching this conclusion ressoned as follows:

"The obscurity snd uncertainty of this
subdivision of said sectlon srise out of the
fact that after the inheritance is directed
to be divided into two moletles, one to go to
the paternal and the other to the maternel
kindred of the intestate, the ststute in that
section mekes no further reference to the two
estetes thus created out of the inheritence,
but proceeds to state how the estate, az 1f
there were but one, shall descend and be in-
herited, concluding with the direction that
it shsll go to the ‘nesrest lineal &ncestors,
or thelr descendants, or to such of them as
thers be.?

"If this had been said to be the course
of each one of the two estates, made by divid-
ing the inheritence into two moleties, 1t would
have been more plain as to vhat was meant. Still,
1t is more resscnable that such wvas its meanling,
then that there should be no division of the in-
heritance when the kindred hsppened to be nearer
on one side than on the other, which, it must
have been known, would very often happen."

The court alsc snalyzes the historicsl background of the
legislation and concludes;
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"With the explanstion thus furnished
+ + - there could be no doubt but thet,
in the contingency contemplated by this
fourth subdivision, the moleties of the in-
heritance should go to the pasternal and
maternal kindred respectively, although
the kindred of one side might be more re-
mote than those upon the other, so long ss’

gny such existed to teke the molety 81l0Le
STTo 580k 5T3c. ™ (REphesTs SaTeT——
In Witherspoon v. Jernigan, 76 3.W. 445, the

Supreme Court agein considered this sesme provision which
gt that time wes subdivision 4 of Article 1688, Rev. St.
1895. The court cited the McKinney case with spprovel
and held that under thls subdivision sn estate is prop-
erly divided Into two equal parts, “esch of which for
the nurposes of distribution became 5 separste estate,

‘one to g0 to the maternsl and the other Lo the paternsl
kindreaﬂu (Buphas1s gdded) ,

The provisions of Section 4 of Article 2570,
R.C.3. have not been changed since these decisilons vere
rendered; therefore, 1t 1= mandatory that {he property
first be divided Into two equel perts, one to go to the
relatives on the paternal side, the other to the meternsl
kindred. The genersl statutory rules of distribution are
then 2pplicable to each of the two estestes so created.

Witherzpoon v. Jernigsn, suprz; Peters v, Clency, Civ.
ADp- I§§ W, 24 937.

Article 2577 (previously quoted) defines the
class of persons who take a per cepits share in the dis-
tribution of an inteatate’s property. The court In the
Witherspoon case, supre, points out that s literal con-
struction of the phrase "or any other relastions of the
deceased standing in the first snd seme degree” {emphasis
added). This result is eVolded by Substitutling the word
"or" for the word "end". The phrase then reads "in the
first or seme degree™. Variocus suthorities sre cifed to
suysteln this method of construction, and the court finds
further support for the result by tracing the history of
previous legislstive enactwents. BSee slso Peters v. .
Clancy, supra. Here the pasternal kindred are all of the
seme gegree° Therefore, on coming into partition they
take 5 per capita share of the "paternal estete.” Article
2573 (previously quoted), desling with the shares to be
accorded those of half-=blood, in no way lmpedes this result;
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for as to the "paternsl estaete"” all are "of half-blood

and they shall have whole portions”. Each paternsl

half-cousin 1s thus entitled to 1/13 of the estate al-

loted to the psternsl kindred or 1/26 of the originsl
estate. ‘

The maternal kindred are likewise of the same
degree. By virtue of Article 2577, they will take & per
capite share on coming into the partition. The share to
which each cousin is entitled is 1/12 of the estate sl-
lotted to the maternal kindred or 1/24 of the originsl
"estate.

SUMMARY

Where the nearest surviving kindred of
an intestate are the descendsants of the ma-
ternsl and the paternsl grandparents, the
estate of the intestate must be divided 1into
two equal parts, one of which goes to the pa-
ternal kindred and the other to the msternal
kindred. Section 4 of Article 2570, R.C.S.;
McKinney v, Abbott, 49 Tex; 371; Witherspoon
v. Jernligen, 70 S.W. 445; Peters ¥V, Clancy

. 937. The gene¥al statutory ruies
of distribution are then applicable to each
of the two estates so created. Paternal half-
cousins, heing of the same degree, and there
belng no other kindred on the paternsl side,
take an equal per capita share in the estate
allotted to paternal kindred. Article 2577,
R.C.8.; Witherspoon v. Jernigan, supra;
Peters v. GlEndy, supra, ArtEcIe 2573, R.C.8.
e maternsl Eiadred likewise belng all of
the same degree take equel sharez of the estate
allotted to the maternal kindred.

Yours very truly
APPROVED; May 1, 1947 ATTORNEY GENERAL OF TEXAS
j¢1¢4H/ a4“4/£7 : By (?z)
ATTORNREY GENERAL Mrs, Marietts Tne
Assi€tant
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