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May 19, 1947

Honorable William N. Hensley

Criminal District Attorney

Bexar County

San Anteonio, Texas Opinion No. V-203

Re: Whether a private olub,
under certain prescribved
conditions, would be op-
erating in violation of
constitutional and stat-
utory provisions relative
to the sale of 1iilcuor by
the drink; elarification
of previous opinion No.
0-7139, pertaining there-
to.

Dear 3ir:

Your letter of Msreh 20, 1947, recuesting the
opinion of this department aa to the effect to be accord-
ed previous Opinion No. 0-7139, relative to the sale of
liquor in a private clud, reads in part as follows:

"We hereby recuest that your office furnish us
with an opinion as to whether or not you adopt or
reject Opinion No. 0-7139, approved by your prede-
¢essor ok December 20, 1946,

"Your predeces3sor delivered two contrary opin-
jons on the matter involved, the above captioned
opinion being the last one yendered. For that rea-
gon, we think it highly advisable to have the doubt
thus raised resolved by you after a re-exemination
and re¢-consideration of this matter.

~ "In the event that you adopt this cpinion,we
would greatly appreciate it if youw would further
clarify same. This opinion did not decide whether
or not the fact situation presented constituted
a violation of the law, but merely stated that
such evidence would make a prima facie case to
present to a jury. A more definite and positive
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opinion would be of great benefit to both this
office and the local office of the Texas Liguor
Control Board in decidine what course of action
to take with respect to the San Antonio Club,
whose operations constitute the subject matter
of the previous opinions and of this request.

n .

Q9 ° Cl L]

It is an extremely diffigult task for this off-
ice to attempt to pass on the application of a statutory
provision to a given situation which is based upon ques-
tions of fact. Such guestions of fact are to be deter-
mined by a jury, or by the court in absence of a jury,
and this may be subject to one construgtion by a given
Jury panel and to an entirely different interprstation
by another, depending upon the credibility and weight
placed upon the witnesses and their testimony, circum-
stantial evidence and other matters which cause the
minds of reasonable men to differ. As you stated in
your letter, the writer of Opinjon No. 0-7139, which
wag Teleased on December 20, 1946, did not pass upoh
the glven facts a3 a matter of law, but only thet such
evidence would meske a2 prime facie case to present to a

jury. : .

In order for us to give an opinion as original-
ly requested by the Honorable Bert Ford, Administrator,
Texas Liquor Control Board, the manner in which the San
Antonio Club is opsrsted, as set out in Opinion No. O-
7139, will necessarily have to be agsumed as the estab-
lished facts of the case. The two letters from the Hon-
orable Bert Ford are set out in fyll, in order theat we
may have these facts baroro us, as follows:

"Will yeu plesse give me your valwed opinien
as to whether or not a place operated in the man-
ner indisated below, where alscoholic beverages are
served, censtitute tho operation of an epen saloon.

"The San Antenio Club, a corporation duly in-
corporsted under the laws of the State of Texas,
is the lessee of approximately 1800 squere feet of
spece located on the third floor of the Gunter Hotel.

PThis space was leased to the San Antonio
Club for a period of five years at an annual
rental of $5,000.00 per year. The premises were
leased for occupancy as a private club and the
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leasee agreed to all public¢ laws pertaining to
the operation of private clubs.

"The club comprises three rooms: & reading
room, a e¢lub room, and a dining room. The cludb
is staffed vith stewards who are responsible for
the general upkeep of the oclub; and these two
stewards are hired by and thelir salaries are
paid by the San Antonio Club. Officers of the
elub and members of the club do not receive any
compensation.,

""he Gunter Hotel services the dining room
agd maintaing wajters for both the luncheon and
dinner.

"Tha c¢lub membsars pay the hotel regular room
;er;ice prices, leas ten per cent dlseount for
- Too4q.

"The hotel walters do not have access to the
club room, or the reading room. Their activities
being confined strictly to the dining room.

"There is a service bar in the ¢club room for
dispensine mixed drinks only to members and their
guests.

_ "The bar is operated under what is Known as
the bar pool plan. Each of the seventy-five club
members have on deposit in a separate fund $25.00
each, which makes a total of $1875.00. This money
has been pooled tdgether to purohase liquor for
their personsl use.

"Purchases of liquor for the club is mede by
the treasurer from the holder of A Retall Package
Store Pemit.

"In withdrawing liquor at the bar from this
pool, each member usez a coupon book. Xach coupon
entitles the member to one drink.

"All liquor purchased for the club is placed
on the back bar or is 'stored in & small room bhe-
hind the bar.

"Club members obtain ocoupon books from the
atewards.
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"At the end of each month the club member is
billed for the number of coupon books he has been
issued.

"Phere are no guest cards for the San Antonie
Club, and no non-member is allowed in the club room
unless he i3 a guest of a member. No guest can ob-
tain drinks from the bar, but a member may serve
his or her guest a Adrink, using his or her coupon.
No money at any time changes hands in the club room.

"PFollowing are the house rules of the club.
"}, No ladies permitted before 5 p.=.

"e. No unescorted ladies permitted at any
time.

"3, Members required to limit their guests
to four -- if more, contact the bar re-
garding service before arriving with the
guests . > ,

"4, No gambling with guests at any time.

"5. No poker allowed.

"4, Club open from 11 a. m. to 12 midnight.

"7 No slot machines or nickelodeons per-
mitted on the premises.

"3, No long distance phone calls or wires
permitted from house phones.

"9, No members or guests allowed behind
the bar. \

710, Members cannot mix their own drinks.

"11., No member shall be permitted the priv-
ileges of bringing the same resident
guest oftener than once a week.

"12. Drinks cannot be served to anyone
other than a member, unless accom-
panied by & member.

713, Members are not permitted to dring
their own liquor.
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"I wish te call to your attention the follow-
ing provisiens of the Texss Liguor Coatrol Act:

"t3ection 3,(&) of Article I. The term "open
saloon" &s used in this Act, means any place where
any alcohelic beverage whatever, mepufasctured in
whole or in part by means of the process of distil-
lation, or ary liquor composed or compounded in part
of distilled gpirits, is sold or offered for sale
for beverage purposes by the drink or in broken or
unseeled conteiners, or any place where any such
liquors ere s0ld or offered for sale for humen con-
sumpt ion on the premises where sold.’

"i3eation 3(b) of Article I. It shall be unm-
lawful for any person, whether as principal, agent
or enployes, to pperate or assist in operating, or
to be directly or‘indireotly interested ir the oper-
ation of any open saloon in this State.!'

"I also wish to call your attention to Opimion
No. 0-1145, approved by the Attorney General's De-
partment on August 26, 1939, It is the contention
of the San Antonio Club that Attorney General's O-
pinion No. 0-1145 does not cover this situetion. The
Ssn Antonio Club further contends that the manner
- in whioh it opermtes does not violate Section 3,
(a) o Article I."

¥ ok ¥ ¥ ¥ X

"In supplementing my letter of March 7, 1946,
requesting an opinien on the cperatiea of the San
Antonio Club, a cerpomation duly ingorporated under
the laws of the 3tate of Texas, this olud oper-
ates on a coupon syatem wheredby a member may secure
& coupon hoek containing twenty {(20) coupons, of
which each cenpon is worth fifty cents($.50) each
making the osupon beok oest a total of $10,00,

"In each instance of where a member pur-
chases a drink of whiskey, mixed or otherwise,
it is necessary that the member and the olub
steward countersign eech coupon. EXach drink eof
whiskey, either mixed or otherwise, has a oost
of fifty cents ($.50) remardless of the type
drink purchased. ' ,

"Phe club membey does not pay for his coupon



\

Hon. William N. Hensley, Page 6 (V-203)

books until the end of the month, at which
time the secretary bills him for the number
of coupon books that he has received during
the month.

"The treasurer of the San Antonio Club
purchases all liquors to be used by the cludb and
payment for these liquors is made from the funds,
which were originally set up as explained in my
previous letter.

"Moneys derived from the sale of coupon books
is placed in the fund at the end of each month."

It appears to us that the primary question in-
volved in this situation is whether there is a sale from
the olud to the individuml members when a drink of whiskey
is served. The authorities discussed by the writer of
Opinion No. 0-7139 will be used here, in so far as they
are applicabdble.

Krnavek v. State, 41 S. W. 612 (Court of Crim-
inal Appeals) holds:

"The question here is whether the sale of
intoxicants by the managing steward or barkeeper
of the ¢lub to one of the members of said club
is a suleo We are of the opinion that it is. When

‘ a%{ its membors was a sale, as that

ter!.Is d ned. It was the separation of the
property of tge club, and the transfer of the
same t0 an individual member, for which he either
paid the ocash, or became responsible therefor. .
s o o o This is not a case where parties contribd-
ute sums of money and purchase intoxicants there-

. with, and divide them prorata among themselves;
but it is a transaction where the common assets
of a continuing business are used to replenish
the goods sold in that business. . . ."
(Emphasis ours.)

Feige Y. State, 95 3. W. 506 (Court of Criminal
Appeals), holds:

"In any event, naccoxrding to our view, the
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el membelrs, when they
e treasy
he cor L OB  be

wher the oofporatios sent o
the beer on its own behalf in rt‘ Worth, and if at
any time the soyporation had failed and hecome
sub ject to execution, the vesr and preparty of the
same could have besa seized for the dehts of such
corporetion. When the beer was brought frem Ft.
Worth to Cleburne, being the property of the cor-
poration whanever it delivered a glass of deer

to any membar and reosived theaprsfor b oents, it
became the vendor of such glass of besr; the title

e 2 T od with by the oomnany t.rou‘.

Adama v, State, 145 5. W. 940 (caurb of Crimin-
al Appolla), holda:

"The questions presented for our censidera-
tion are dut two: Did the transaction conatitate
8 sale within the meaning of our lews, and, . .
The evidence shows that the 1n¢erperntod club pur—
¢chased liguors in bulk with money in the treasury,
and sold or dispensed the liguors %o its members
at the ususl or customary prise. This we think
congtitutes a sale under all the rules of law.

If any given number of persens organize an asso-

eiation under any name whatsoever with the under-

standing end agreement that such goods are 1o be

dispensed to the members in such quantities as

- each maf dasire at the usuul and cuatonnry price,
3 : g only fa 18 he

From the authorities cited, supra, and many other
authorities found by a careful searah in connestion with
the questiene invelved in thls request, we are of the op-
inion that under the facts whioh, as stated at the outset,
we are necessarily sasoming to be established, there is @
"gale” of whiskey from the olub or steward as agent for
the ¢lub to ths msmbers. The factg ateted in tha cited
omses are not &isaimiiar to the facts involved im the op-
eration of the Jarn Antonic Clud as set out jn the letters
from the Homorable Bsrt Ford. Under such heldimgs, the
- manner in which the Sem Antonio Clab is belng eonducted
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i olearly in violation of Article 686-3, Paragreph (a)
of Vernon's Penal Code of Texas. The money whioh each
mexber places in the "pool", becomes the common property
of the cludb, and the liquor purchased by the treasurer
with this money becomes the property of the club. There~
fore, when & drink is served to an individual member and
he becomes liable for the "coupon" given for such drink,
it 1s a "sele" of the property of the club to the member.
We concede that the members of the San Antonie Club do
not have the intention or disnosition to violate the pro-
visions of the Texas Liguor Control Aet, but, in view of
the authorities relative to what constitutes a sale in
suoh cases, we are bound to hold that such conduet does
amount to a violation of the hereinabove mentioned preo-
visions of the Penal Code.

Upon determining that a "sale" is made by the
Club or by the steward, as agent for the club, to the
members, the next question dnvolved is whether such a
sale under Article 666-3, Péragraph (a), Vernon's Penal
Code of Texss, would be prohiblted in a "wet" area as
well as in a "Ary" area, inasmuch ss the violations in
the cited cases occurred in a "dry" area. Thias is spec-
irically passed on by the Court of Criminal Appeals in
Shelton v. State, 138 3. W. {2d4) 1078, in the following
language:

"This is a case of First impression where
we are asked to determine whether or not the
law forbidding an 'open saloen' epplies to the
'wet' or to the 'dry' territoery within ths state.
It is our view that the leaw prohih%ta an _open
in l.' 3 BNy ’
E40ons . and the

We wish to point out that the method of opera-~
tion involved here is to be distinguished from the one,
which we are informed, is beil used at the Houstorn Clud
in Houston, Texas, and other clubs over the 3tate, where
individual loockers are provided for the members of the
elub. In those situations, there would not be a sale of
liguor as there the individual would be providing his own
liquor, and it would not be purchased by the treasurer
out of funds belonging to the club thereby becoming the
property of the oclub.
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This opinien 1s not te be econstrued as over-
ruling former Opinion No. 0-7139, but enly that suoh
opinion is qualified by our taking various conditienms
as established rather than leavinz them for determiza-
tion by a Jjury.

If an officer of & private cludb purcheses
liquor from fumds furnished by individual mem-
bers to the olub, such:liquor becomes the com-
mon property of the c¢lyb. When a drink is de-
livered by the steward toc a member, and is paid
for in th nner provided b the clyb, 1t con-
] utes y e clu e ndividual
member. (Krnnvok v. State, 41 S. W. 812; Peipge
v, State, 95 3, W. 506; Adams v, 3tate, 145 s.w.
940.) Such a sale is in direct violation of the
provisions of Article 666-3, Paraaraph (a), Ver-
non's Penal Code of Texas., This statutory pro-
hibition applies equally to "wet" areas and "dry"
areas. (Shelton v. State, 138 S. W. (24) 1078.

3

*ﬁ; Yours very truly
v ‘\\

ATTORNEY GENERAL OF TEXAS

By “ZJ%‘,M/ ﬁ

William S. Lott
Assistant

APPROVED MAY 21, 1947
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